BOX THEM IN AND PIN THEIR EARS BACK
Howard S. Grossman

By the time of the formal hearing before an administrative law judge, the parties
discovery should be closed, the issues narrowed, and the hearing should go forward
without "trial by ambush." Unforiunately, without the requisite discovery being
propounded by the claimant {and fuily responded to by the employer/carrier}, all may be
tost, when succinet, well tailored discovery tools could very well snatch victory from the
jaws of defeat.

This paper will explore the various tools available ie a claimant seeking to "box in
the employer/carriar and pin their ears back,” to provide the necessary evidence to
support each element of your claim and to defend against any "land mines” that the
defense {and/or your client) has laid out to destroy your case.

In Baecz-Efiza, Instiufo Psicoterapeutico de Puerfo Rico, 275 F.R.D. 65, 69 (D1
Puerto Rico 2011) the District Court Judae eloquently recites the history of discovery

practices before the changes to the Federal Rules of Civil Procedure and thereafter.
Prior to Hickman v. Taylor, 320 UG, 495 500 {(1847}):

“The rules at that time afforded litigants limited means to discovery
information necessary {o prepare for trial.

in fact the prior rules were premised on the idea that 'a judicial
proceeding was a battle of wits rather than a search for the truth(;]
[thus] each side was protected to a large extent against disclosure of
its case.' 8 ©. Wright, A Miller & R. Marcus, Federal Practice and
Procedures 52001 at p.16 (3d ed. 2010). The new regime the current
rules ushered in, however, require the parties to put all their cards on
the table. Today litigation is ‘less a game of blind man's bluff and
more a fair contast with the basic issues and facts disclosed to the
fullest practicable extent. United Stafes v. Proctor & Gamble
Company, 356 U.5. 677, 682-683 {1658). In this way, the current
rules seek to streamline the litigation process in order {o 'secure the




just, speedy and inexpensive determination of every action and
proceeding.’ Fed. R. Civ. P. 1; see also Nelson v. Adams, US.A.,
inc., 529 U.S. 460, 465 (2000},

Rule 26 unequivocally establishes that the scope of discover is broad:

‘[plarties may obtain discovery regarding ahy non-privileged matter
that is relevant to any party's claim or defense . ... ‘Fed. R. Civ. F.
28(b); Baez-Eliza at 69-70. "And the term 'relevant’ encompasses
any matter which may lead to admissible evidence at trial.  ld.
Although such a broad scope undoubledly comports with the main
pumpose of the rules, it also presents unscrupulous litgants with the
means to manipuiate the process to their advantage. Indeed,
instances of abuse are well documented Jean Cary, Rambo
Depositions:  Controlling an Ethical Cancer in Civil Litigation, 25
Hofstra L. Rev. 561, 565 (1996); Debra L. Rhode, Tthical
Prospectives on Legal Practice, 37 Stan. L. Rev, 589, 597-98, 628
{1985).

DISCOVERY METHODS

Pursuant .to 29 C.F.R.§18.13, the Rules Of Practice And Procedure For
Administrative Hearings Before The Office Of Administrative Law Judges ("The ALJ
Rules™) provide for the following discovery methods: depositions upon oral examination
or written guestions; written interrogatories; production of documents or other evidence
for inspection and other purposes; and requests for admission. (Subpoenas from non-
party are issued by the Chief Administrative Law Judge, or the presiding Administrative
Law Judge, 29 C.F.R. §18.24).

The frequency or sequence of these methods is not limited unless otherwise
ordered by the administrative law judge. The current Rules do not specify the Maxirmusm
number of interrogatories, requests for admissions, request for production or depositions.
All that may change shorily once the revised Rules come into effect. See, Rules of
Practice and Procedure for Hearings before the Office of Administrative Law Judges, 29

C.F.R. 18 Vol. 77 FR 243 (proposed December 4, 2012} (renumbered interrogatories 18
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C.F.R. §18.60; producing documents, electronically stored information and tangible
things, or entaring onto land for inspection and other purposes §18.61; Requests for
Admissions §18.63; Depositions by oral examination §18.64; Depositions upon Written
Questions §18.65}.
Oftentimes, as practitionars before the ALJ we cite to the Federal Rules of Civil Procedure
in defining the scope of discovery. However, 28 C.F.R. §18.14 of the Rules does not
reference the Federal Rules of Civil Procedure in defining the scope of discovery. C.F K.
18.19{c}{4} "Thus, the absence of a specific reference to the Federal Rules of Civil
Procedure or to Rule 26{b}{4)(b} permits an interpretation that the framers of §18.14 did
not intend for the rule to apply to the scope of discovery." Cline, Sr., v. Wesfmoreland
Coal Co., 1987 WLT738417, at *4. {(BRB) Although this was a "Black Lung case”, the
BRB's decision cites to the paraliel Code of Federal Regulation §20 C.F.R. §725 455(b)
as applicable to proceedings under the Longshare and Harbor Worker's Compensation
Act, 20 C.F.R. §702.33% formal hearing, evidence:

In making an investigation or inquiry or conducting a hearing, the

Administrative Law Judge shall not be bound by common law or

statutory rules of evidence or by technical or formal rules of

procedure, except as provided by § U.S.C. §554 and these

regulations;, but may make such investigation or ingquiry or conduct

such haaring in such a manner as to best ascertain the rights of the

parties.

However, the pretrial hearing orders issued by most of the ALJs contain provisions
mandating compliance with Fed. R. Civ. P. Rule 28.

RULE 30(b) (8) DEPOSITION
Depositions pursuant to Fed R.Civ.P.3Xb}8) desighed in part to streamline

litigation, imposes burdens upon both parties. The party seeking discovery is required fo



describe, with reascnable particularity, the matter(s) for examination. The responding
entity must then produce one or more witnesses who can testify as to the corporation’s
knowledge of the specified topics. Great Am. Ins. of New York v. Vegas Constr. Co., 251
F.R.D 534 538 (D.Nev.2008). This "enables the deposing 'party to gather information
from [the] corporation by way of a human being named by that corporation to serve as
the corporation's voice." Bracco Diagnostics, Inc. v. Amersham Healifi, fnc., 2005
W7 14281, at*1 (D.N.J.Nov.7 2005},

" Moreover, the person(s) designated to testify represents the collective knowledge
of the corporation, not of the individual deponents, As the corporation's "voice" the witness
does "not simply testify about matters within his or her personal knowledge, but rather is
'speaking for the corporation." Rainey v. Amer. Forest & Paper Ass'n. 26 F.Supp.2d 82,
84 {D.D.C.1998) (citing {4 8. v. Taylor, 166 F.R.D. 356, 361 (N.D.N.C.1998}). Put simply,
the corporation appears vicariously through its designees. Taylor, 166 F.R D. at 361.

As the "voice" of the entity, the witness is required to testify about information
known or reasonably availabte to the organization. FRCP 30(b){6). "The [organization]
must prepare the designee to the extent matters are reasonably available, whether from
documents, past employees, or other sources.” Brazos River Auth. v. GE lomics, Ine., 468
F.3d 416, 433 (8t Cir 2006). That preparation must enable the designee to "give
complete, knowledgeabls, and binding answers on behalf of the corporation.” Marker v.
Union Fid. Life Ins. Co., 125 F.R D. 121, 126 (N.D.N C.1889). “If the depcnent cannct
answer guestions regarding the designated subject matter, the corporation has faited fo
comply with its obligation and may be subject to sanctions... ." King v. Frait & Whitney,

Div. of United Tech. Corp., 161 F.R.D. 475, 476 (5.D.Fla.1895),



The rule does not require - or for that matter even contemplate - that the
corporation produce the witness with the "most knowledge" on the specified topic(s}, and
the witness is not required to possess any personal knowledge at all. See Ecclesiastes
9:10-11-12, fne. v. Capital LMC Holding Co., 497 F.3d 1135, 11486 (10th Cir. 2007}
Federal Civil Rules Handbook 2012 Ed. at page 838. ("The individual will often testify to
matters outside the individual's personal knowledge "), see also PPM Finance, Inc. v.
MNorandal USA, Ine., 392 F 3d 888, 894-95 (7th Cir.2004) (Rule 30{b){6} witness is “free
to tastify to matters outside his personal knowledge as long as they are within the
corporaie rubric™) In fact, a corporation may have goad reason not to produce the "most
knovdedgeable" witness as its Rule 30{b}{B) designee, see QBE ins. Corp. v. Jorda
Enterprises, Inc., 277 F.R D. 676, 688-80 (5.D.Fla.2012), an example being a case such
as this where the person with the "most knowledge" may not totally embrace the
corporation's position.

Utilized properly, Rule 30(b}{8) streamlines the discovery process and gives the
corporation being deposed more controf by permitting if to select and prepare a witness
to testify on its behaif. See Taylor, 166 F.R.D. at 381. In exchange for that control the
entity is required to "have the right person present at the deposition.” King, 161 F.R.D. at
476. This of course benefits the requesting party as it prevents the corporation from
frustrating the "opposing party's discovery by simply playing 'ping-pong’ with him: the first
official would disclaim knowledge, as will the second, and so on." Planfation-Simon, Inc.
v. Bafou!, 596 So. 2d 1169, 1160 (Fla. 4th DCA 1292},

When a Rule 30(b){6) deposition is properly noticed and conducted, the testimony

of the designee "is deemed to be the testimony of the corporation itself." State Farm Mut.



Auto ins. Co. v. New Hope Horizont, Inc., 250 F.R.D. 203, 212 (E.D. Pa.2003). As such,
the testimeny is binding on the entity. See, Resofution Trust Comp. v. Farmer, 1994
WL317458, at *1 (E.D. Pa. June 24, 1984} ("The purpose behind Rule 30(b)(6) is to
create testimony that will bind the corporation.") That does not, however, mean that the
testimeny is akin to a judicial omission which conelusively establishes a fact and estops
the corporate parly from offering other evidence on the matter. See State Farm Mut. Auto.
Ins. Co., 250 F.R.D. at 212. Rather, "testimony given at a Rule 30(b)}{8} deposition is
evidence which, like other deposition testimony, can be contradicted.” Industriat Hard
Chrome, Ltd. v. Hetran, Inc., 92 F.Supp.2d 786, 791 (N.D. lll. 2000). As one court put it:
“it is true that a corporation is ‘bound' by its Rule 30{b}(5) testimany, in the same sense
that any individual deposed under Rule 30(b)(1) would be ‘bound’ by his or her testimony.
All this means is that the witness has committed to & position at a particular paint in time.
It does not mean that the witness has made a judicial admission that fermally and finally
decides an issue." W. R. Grace & Co. v. Viscasi Corp., 1991 WL 211847, at *2 {N.D.IIL.
QOct. 15, 1991); see also Trunnell v. Advance Stores Co. fne., 2012 WL 629527, at "2
(N.D.Fla.Fel. 28, 2012} {intarnal citations omitted}. fd.

The fact that Rule 20{b}(B} tastimony is not conclusive does not mean that the
corparation "may retract prior testimony with impunity.” State Farm Mut. Awto. Ins. Co.,
250 F.R.D. at 212. And any litigant, even a corporate party when met by a motion for
summary judgment, may not repudiate or contradict by affidavit its previous deposition
testimony so as to create a jury issue. But, a withess may change their testimony at trial
subject to the risk of having their credibility impeached with prior deposition testimony that

was given pursuant to a Rule 30{b){8) deposition. fd.



WRITTEN INTERRCGATORIES
518.18 provides:

{a) Any party may serve upon any other party written interrogatories to be answered in
writing by the party served, or if the party served is a public or private corporation or a
partnership or association or governmental agency, by any authorized officer or agent,
who shall furnish such information as is available to the party. A copy of the
interrogatories, answers and all related pleadings shall be served on all parties to the
proceeding. Gopies of interrogatories and responses thereto shall not be filed with the
Office of Administrative Law Judges uniess the presiding judge so orders, the document
is being offered into evidence, the document is submitted in support of a motion or 2
response to a motion, filing is reguired by specialized rule where there is some other
compelling reasons for its submission.

tn relevant part, 29 C.F.R. §18.14 (a) provides:

“Unless otherwise limited by order of the administrative law judge in
accordance with these rules, the parties may obtain discovery
regarding any matter, not privileged, which is ralevant to the subject
matter involved in the proceeding. .. "

Under §18.18(b):

Each interrogatory is to be answered separately and fully in writing
under oath or affirmation, unless it is objected o, in which event the
reasons for objection shall be staied in lieu of an answer. The
answers and objections shall be signed by the persons making them.
The party upon whom the interrogatories were served shall serve a
copy of the answer and objections upon all parties to the proceeding
within thirty (30) days after service of the interrogatories, or within
such shorter or longer period as the administrative law judge may
allow.

The key here is that yvou must send a jurat page to the employericarrier requiring

that the answers be verified under oath or affirmation and signed by the party. {Emphasis

added.} it is insufficient for defense counsel to answer the interrogatories and sign them
under oath, as they are not "a party," as defined by 20 C.F.R. §18.18.
In this author's experience, there have been countless times where the

employer/carrier has the interrogatories "answered” {usually preceded by innumerable



chiections-some of which are completely invalid) by the attorney, and then conveniently
failed fo be answered under oath or affirmation. Prior to filing a motion te compel, a good
faith effort to "remind” opposing counse! of their abligation to have the party answer the
interroaatories and sign them under oath is necessary. (Attached in Appendix A, are
sample interrogatories with a form jurat.}

§18.19(c) takes care of the common misperception by defense counsel that an
interrogatory, which is otherwise proper, is objectionable because an answer to the
interrogatery involves an opinion or contention that relates to fact or the application of law
to fact-with the proviso that the administrative law judge may order such an interrogatory
need not be answered until after designated discovery has been complated or until a
prehearing conference or other later time. A party's opinions and contentions about a fact
or the application of law to a fact are generally discoverable. See FRCP 26(b)(1).

The party resisting discovery has the burden to plead its objections FRCP 33{b)(4),
{interrogatories). No matter how improper the discovery request, the party to whom the
request is addressed must timely object (within 30 days of service), or else it waives any
objections. Inre U.S., 864 F.2d 1153, 1156 (5" Cir. 1989); See FRCP 33(b}{4). The party
resisting discovery must object at or before the time to respond to the discovery reguests,
or the objection is waived. Marx v. Kefly, Hart & Haliman, P.C., 829 F.2d 8, 12 (15
Cir.1891}; Davis v. Fendier, 650 F.2d 1154, 1160 (8"Cir.1881); U.S. v. 58.16 Acres of
{and 66 F.R.D. 570, 572 (E.D N.1975); Willner v. University of Kansas, 848 F 2d 1023,
1027 (100 Cir.1988). An untimely objection ts waived umiess the court excuses the failure

for good cause shown. FRCP 33(b){4).



QBJECTIONS TO INTERROGATORIES AND WHAT TC DO ABOUT THEM

Attached in Appendix B are the typical "boilerplate” objections and nonresponsive
answers we all routinely see. | have also attached a letter to opposing counsel detailing
a good faith effort for the basis for a proposed Motion to Compe! answers to
interrogatories and responses to Requests for Production. {The name of the offending
attorneys have not been redacted to protect their innocence ) Instead, 1 am hoping that
as a group we will show the ALJ's that it is a routine practice of certain defense attorneys
to deny, delay and cbstruct discovery.

VALID OBJECTIONS TO DISCOVERY REQUESTS

A party can object to a discovery request for the following reasons:

1. Not relevant. The discovery request asks for information that is not

relevant to the claim or defense of any party. FRCP 28{h}(1).

2. Cumulative or duplicative. The discovery request is unreasonably
cumulative or duplicative, or the information can be obtained from another source that is
more convenient, less burdensome, or less expensive. FRCP 28{(b)(2)(C){i}, In re: Malev
Hungarian Airlines, 964 F.2d 97, 102 (2d Cir.1882); See also Thompson v. Department

of Hous. & Urban Dev, 189 F.R.D. 168, 171 (D.Md2001}).

3. Ample opportunity to discover. The discovery requests ask for
information that the requesting party has had ample opportunity to discover on its own.

FRCP 26(b)(2)(C){i); Avirgan v. Hull, 932 F.2d 1572, 1580 (11" Cir.1991),

4. Undue burden. The discovery request places a burden or expense on the

party that outweighs its likely benefit. FRGP 26(b)(2)(C){iii). A court weighing the burdens



and benefits should take into account the needs of the case, the amount in controversy,
the parties' resources, the importance of the issues at stake in the litigation, and the
importance of the proposed discovery ih resolving the case. See Muggef Hydroelectric,

L P v. Pacific Gas & Flec. Co., 981 F.2d 428, 438-39 (8! Cir. 1992).

8. Overly broad request. The discovery request is overly broad; that is it
inguires inte matters that go beyond what is relevant to the parties’ claims or defenses.
See FRCP 26{b)(1); see Mack v. Great Affantic and Pacific Tea Co., 871 F.2d 178, 187

{15t Cir.1889).

8. Improper procedure. The discovery request is improper. If a party makes
an improper discovery request, the other party may file either an objection or a motion for
protective order before the response is due, stating why the request is improper. See
e.g., Rahn v. Hawkins, 464 .3d 813, 821-22 (8" Cir.2006) (Defendants filea first motion
to quash deposition by written questions based on impreper notice and improper

guesticns and second motion to quash oral deposition based on unreasonable notice).
INVALID OBJECITONS TO DISCOVERY REQUESTS
The following objections to discovery are not valid.

1. Not admissible. Inadmissibility is not a ground for objecting fo discovery.
As fong as information appears “reasonably calculated” fo lead to the discovery of
admissible evidence, it is discoverable. FRCP 28(b}(1); Oppenheimer Fund, o, v.
Sanders, 437 U.S. 340, 351-52 (1978).

2. Fishing expedition. An objection that a request is a “fishing expedition” is

not sufficieni. However, the objection may be sufficient if it is tied to a valid objection,
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usually relevance. Hofer v. Mack Trucks, Inc., 981 F.2d 377, 380 (8™ Cir.1992); Mircro
Mation, Inc., v. Kane Stee! Co., 894 F 2d 1318, 1327-28 (Fed.Cir. 1990},
OBJECTIONS THAT REQUIRE MORE THAN MERE ASSERTION

3. Vague and Ambiguous. As the party objecting to discovery as vague or
ambiguous, the defendant has the burden to sﬁow such vagueness or ambiguity. V. Res.
Inc. v. Union Pac. R.R. Co., 2002 U.S. Dist. LEX1S 1004 at *12 (D.Kan.Jan.21 2002).

4. Overly Broad and Unduly Burdensome. "A general statement that
discovery is unduly burdensome, without more, is simply not enough to prohibit discovery
of otherwise relevant information.” Steede v. General Mofors, LLC 2012 WL 2089755, at
*2 (W.D.Tenn.June 8, 2012). To assert a proper objection on the basis that a reguest is
"overly broad" or "unduly burdensome”, one must do more than 'simply’ intone the familiar
litany that the interrogatories are burdensome, oppressive or ovefly broad” Compagrnie
Francaise d’Assurance Potr le Commerce Exterieur v. Phiflips Pefroleum Co,, 105 F.R.D.
16, 42 (S.D.N.Y.1884).

"As the party objecting to discovery, defendant has 'the burden of showing facts
justifying their objection by demonstrating that the time or expense invalved in responding
to requested discovery is unduly burdensome™. Moss v. Biue Cross and Blue Shield of
Kansas, fne., 241 F.R.D. 682, 638 (D .Kan.2007).

In Moss, “[D]efendant has failed to provide ‘an affidavit or specific supporting
information’ to substantiale its overly broad and unduly burdensome objections [to
interrogateries). Thus, defendant has not met its 'obligation to provide sufficient detail and
explanation about the nature of the burden in terms of time, money, and procedure

required to produce the requested documents” fd. However, the failure to specify the
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party's potential burden is not dispositive of its objection. An objecting party's “failure to
meet its evidentiary burden is not necessarily fatal to its claim that the reguests are unduly
burdensome" because "an exception . . . applies when the discovery request is unduly
burdensome on its face.” Aikens v. Deluxe Fin. Servs., 217 F.R.D. 533, 537-38
(D.Kan.2003). The use of the term 'relating to' and ‘regarding' with respect to a general
category or group of documents has been held to be unduly burdensome on its face.
Aikens at 537-38. "Courts often ask whether the requsest's wording ‘requires the
answering party to engage in mental gymnastics to determine what information may or
may not be remotely responsive." Alkens, at 538,

If, the Claimant can show that a specific coding could easily be searched by
computer, the mere fact that it would take a review of 1800 files to answer an interrogatory
is not necessarily overly broad or unduly burdensome on its face. Moss v. Biue Cross, at
680, For example, a Claimant could propound an interrogatory reguesting that the
employer: |dentify all employees who have contracted a specific disease or condition as
a result of an exposure at work {2.9. Siticosis, carpal tunnef syndrome, “Irag Afghanistan
War Lung [njury”, brain cancer, etc)). See Culkin v. Pitney Bowes, Inc., 225 F.R.D. 89,
71-73 (D.Conn.2004).

In cases involving retaliation for filing an LHWCA claim or termination following the
filing of such claim, the following request should not be unduly burdensome and is
relevant to a claim that asserts such conduct occurred: Al documents in which the
employer is a party andfor named in any administrative action or lawsuit [in the chosen
forum as cited to in its employment agreement] involving a claim of retaliation against an

employee for filing arn LHWCA claim for the past 3 years.
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5. Blankef Assertions of Privilege.
Blanket assertions of privilege are insufficient to satisfy the employer/carrier's
burden that the material sought fo be inquired of is work product. Burns v. Imagine Films

Entertainment, Inc., 164 F R.D. 589, 533 (W.D.N.Y 19986).

The party objecting to discovery must state a specific objection or assert an
appropriate privilege for each item it wants to exclude from discovery. See Panola Land

Buyers Ass'n. v. Shuman, 762. F.2d 1550, 1559 (11" Cir.1985).

The party resisting discovery must notify the other parties that it is withholding
information subject 1o a claim of priviege or work product. See FRCP Z8(b}3){A).
Withholding information without notice to the other parties is sanctionable conduct under
FRCP 37(b}(2) and may result in a waiver of a privilege or protection. Dorf & Stanion
Communications, Inc. v. Mofson Breweries, 100 F.3d 918, 823 (Fed Cir. 1896).

The party must serve a response that includes information sufficient to allow the
requesting party to evaluate the applicability of the claimed privilege or protection. See
FRCP 26(b){(5){A)ih. The party must assert a specific privilege for each item or group of

items withheld. See FRCP 28{b)}{S)AN).

5 a. Description of the privileged information. In the privilege log, the party
must describe the nature of the documents, communications, or tangible things withheld,
without revealing the privileged information itself. FRCP 26(b){5}A)ii), see Horfon v.
1.8 204 F.R.D. 670, 873 (D.Colo.2002) {priviege log must state specific reasons why
each document or communication is subject to asserted privilege). Cursory descriptions
and comments about the documents are not sufficient to support a claim of privilege, See

L5, v. Construction Prods. Research, Inc., 73 F.3d 464, 473 (2™ Cir.1998).
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WHAT MUST A PRIVILEGE LOG INCLUDE

Although FRCP 28(b){5)(AXii) does not specify what information must be provided,
the privilege log should generally include a document number, (‘Bates number’) author
or source, recipient, persons receiving copies, date, document title, document type,
number of pages, and any other relevant non-privileged information. See Affeynie v. New
York Siate Educ. Dept., 248 F.R.D. 383, 386 {N.D.N.Y.2008) (information provided in
privilege log must be sufficient to enable court to determine whether each element of
asserted privilege is satisfied); Horton 204 F.R.D. at 673, See also Gerber v. Down £.
Cmiy. Hosp., 266 F.R.D. 29, 36 (D.Me.2010) {courts disagree whether privilege log must
identify names of each witness from whom parties seek a statement; plaintiffs could
categorically identify communications with witnesses without including witnesses’
names). When privileged e-malils are at issue, courts disagree on whether a privilege log
should include separate entries for muliiple e-mails within the same e-mail chain.
Compare Muro v. Target Carp., 250 F.R.D. 350, 362-63 (M.D. Ill. 2007) (each part of e-
mail chain does not need to be itemized separately, even though one e-mail is not
privileged, second e-mail that forwards the prior e-mail might be privileged in its entirely),
affd, 580 F.3d 485 (7™ Cir.2009); In re: Universal Service Fund Telephone Billing
Practices Litig., 232 F.R.D. 669, 674 (D.Kan.2005) (each part of e-mail chain should be

itemized separately).

“In determining whether a privilege log sufficiently allows a judge to
make discreet factfindings reeded to determine whether a
privilege/protection was properly asserted and not waived in the first
place . . . [Tlhe experiences of many judges is that when the
documents themselves are raviewed, it often turns out that 2 much
smaller percentage of documents actually meet the requirements of
the asserted privilage/protection than was claimed by the asserting
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party.” Baez-Efiza, 275 F.R.D. at 70 citing Victor Stanfey, Inc., v.
Creative Type, Ine., 250 F.R.D. 251, 265 (D. Md. 2008).

Merely copying a lawyer on an e—-mail does not, by itself, make the e-mail
privileged under the attorney-client and/or work product privilege. In re: Human Tssue
Products Liability Litigation, 255 F.R.D. 151 (D.N.J.2008)}, appeal denied, judgment

affirmed 2009 WL109767 1, reconsideration denied 2008 WL15680161.

CALLING IT “CONFIDENTIAL” DOESN'T MAKE IT PRIVILEGED

“Labeling a document as confidential ‘may serve to put recipients on notice that
the document is confidential, but it does not at all prove the existence of privilege.” Tyne
v. Time Wamer Entartainment, Co., L.P., 212 F.R.D. 586, 600, n4 {(M.D.Fla.2002)
(decided under Florida state law); See also Medical Waste Tech v. Alexian Bros. Med.
Ctr., inc., 1988 WL 387708 (N.D.INL.July 3,1998) (documents marked *confidential” found

not privileged). Baez-Efiza, 275 F R.D. at /1.
HOW TO NAIL ‘EM DOWN

Before asking the court to resolve claims of privilege or objection and before filing
a motion for protective or motion to compel, the parties must in good faith confer or
atternpt to confer in an effort to resolve the dispute. FRCP 26(c){1); {37)(a)(1} See 2006
notes to FRCP 26 “confer” means to make a genuine effort to resolve the dispute by
determining {1} what the requesting party is actually seeking, {2) what the responding
pariy is reasonably capable of producing that is responsive to the request, and {3} what
specific genuine issues cannot be resclved without judicial intervention. Cotracom

Commodify Trading Co. v. Sgaboard Corp., 189 F.R.D. 456, 459 (D Kan.1899)
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Either party may ask for a hearing on objections, on claims of privilege, or on
motions for protective orders or to compel automatic disclosures under FRCP 26(a). See
FRCP 28(c){1) (protective orders); FRCP 37(a)}{3}{A} (motion to compel disclosures).
However, anly the requesting party can bring a motion to compel answers to specific
discovery requests or subpoenas. See FRCP 37(a)(3)(B) {motion to compel discovery),
FRCP 45(d){2)(B)i)(motion to compel production after subpoena); Payne v. Exxon Corp.,

121 F.3d 503, 500-10 (9t Cir.1887) {motion to compel answers to discovery requests).

Failure to request a hearing or file a motion to compel waives the reguested
discovery. If neither party asks for a hearing, the party who sent the discovery request
waives the request to discovery. See, e.g. Bruce v. Weekly World News, fnc., 310 F.5d
25, 30-31 (1% Cir.2002) (plaintiff was not awarded damages because of insufficient
avidence; plaintiff should have moved to compel production of evidence necessary to

prove damages).

33 U.S.C. Section §927(a) provides the administrative law judge with broad power
to direct and authorize discovery in support of the adjudication process. See 5 U.S.C.
§556(c); 29 C.F.R.§18.14. Under §27(a)} the ALJ may compel a party who neglects to
produce, after having been ordered to do so, any pertinent book, paper, or document, or
refuses to appear after having been subpoenaed [for a deposition] shail certify the facts
to the district court having jurisdiction in the place in which he is sitiing which shall
thereupon in a summary manner hear the evidence as to the acts complained of, and, if
the evidence so warrants, punish such person in the same manner and to the same extent

as for a contempt committed before the court, or commit such person upon the same
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conditions as if doing of the forbidden act had occurred with reference the process of or
in the presence of the court.

The ALJ's discovery ruling has been held by the Board to constitute reversible srror
only if it is so prejudicial as to result in a denial of due process. A certification to the District
Court for contempt based on an employer's refusal to comply with the administrative law
judge's discovery order was held premature where the employer had appealed the order
to the Board, and, therefore, had not yet as to the lawful order. Buller v. fngalls
Shipbuitding, Inc., 28 BRBS 114 {1584).

Discovery orders are not subject to interocutory review, barring extraordinary
circumstances. Sae Aflantic Richfield Co. v. United States Departinent of Energy, 769
F.2d 771, 780-781 (D.C.Cir.1984). When the right to due process of law has been
violated, a third party who has been subpoenaed, without an opportunity to object to the
records {within the time limits afforded by Rule 45) has been denied due process of law
and an interlocutory appeal by the third parly is permitted. Miazy v. The Capifol Hitton
Hofel BRB No. 87-162; 1987 WL 107372 (May 22, 1987).

SPECIFIC AREAS OF ONGOING DISCOVERY DISPUTES

DISCOVERY OF AN EXPERT WITNESS' BIAS THROUGH FINANCIAL AFFILIATION
WITH THE EMPLOYER/CARRIER AND/OR ITS ATTORNEYS

“The impact of expert witnesses on modern-day litigation cannot be overstated;
yef, to some, they are nothing more than willing musical instruments upon which
manipulative counsel can play whatever tune desired . . . . Thus, full, eifective cross-
examination is critical to the integrity of the truth-finding process." Efm Grove Coaf

Company v. Dir., OWCP 480 F.3d 278, 301 {(41"Cir.2007).
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To fully explore the trustworthiness and reliability of the employer/carrier's experts,
the claimant should be entitied to determine the financial bias of an expert witness who
is a repeat [customer] supplier of well-tuned expert opinichs that are repeatedly "played”
by employerfcarrier's counsel.

In terms of whether the information sought by claimant in the case at bar meets
the standard of relevancy set forth in 29 C.F.R. §18.14{a) and Rule 26 of the Federal
Rules of Civil Procedure, the credibility of a witness is always at issue. Whether the
witness is biased in favor of a party due to a long-standing and profitable relationship is,
therefore, discoverable. Whether the evidence sought would in fact prove bias cannot be
predicted without actually determining what the relationship is. As the court stated in
Behler v, Hanfon, 189 F.R.D.553,556-57(D.Md.2001). ["Sluch examinations,
euphemistically referred to by counsal as ‘independent medical examinations ("IME"), can
be anything but independent if they are performed by a doctor who has significant
financial ties with insurance companies and attorneys assigned to defend personal injury
cases.”

[Tlhe fact that an expert witness may have a 20 year history of

earning significant income testifying primarily as a witness for

defendants, and then an ongoing economic relationship with certain

insurance companies, certainly fits within recognized examples of

hias/prejudice impeachment, making such facts relevant both to the

subject matter of the lifipation, and the claims and defenses raised,

and placing it squarely within the scope of discovery authorized by

Rule 26{(b){3}. id

Thus, [discovery of] the freguency of the use by the employer of the same expert
witness physicians ovar and over again and the referrals to them, along with the fees paid

to the employer's physicians is relevant in determining the credibility and bias of a witness.

Judge J. Hall, dissenting in Goble v. Aztec Mining Company, Inc., 2010 WL 3073561, at

1B



*9-12. Unfortunately, Chief Judge Dolder and Judge Smith affirmed the ALJ's denial of a
miotion to compet discovery of interrogatories which sought information about the fees
paid, and referrals made, to employer's expens.
DISCLOSURE OF EXPERT TESTIMONY
Fed.R.Civ.P. 26(a){2}(B} requires the "disclosure of expert testimony.” Treating
physicians, however, are generally not subject to the mandatory expert witness disclosure
requiraments. St Vincent v. Wemer Enterprises, Inc., 267 F.R.D. 344 (D. Montana); see

also Armesen v. Mich. Tissue Bank, 2007 WL 4698986, at *10 {D Mont. Mar.26 2007).

A treating physician’s opinion on matters such as causation, future
treatment, extent of disability, and the like are part of the ordinary
care of a patient. |1d. If properly based on personal knowledge,
history, treatment of the patient, and the facts of his or her
examination and diagnosis, then the treating physician may give an
opinicn as to the cause of the injury or degree of the injury in the
future. Id. This is what doctors do: what is the problem, what caused
the problem; how is the problem fixed; what does it mean to the
patient. A treafing physician is not censidered an expert withess
unless the testimony offered by the treating physician goes beyond
care, freatment, and prognosis, but if it does, there must be full
compliance with the requirements of Rule 26{(a)(2)(B). Items which
are not part of a physician’s medical records may be excluded. Id.
at 346-347,

A Rule 35 doctor is not a treating physician. As such, the court refused to allow
the defense medical examiner to testify as an expert or as a rebuttal expert because the
defendant failed to meet the requirements of Rule 26{a)(2){B). Id. The treating physician's

opinions, however, are not limited to what is listed in his medical records. fd.

OBJECTIONS TO REQUEST FOR PRODUCTION
A party may move for an order compelling production after the responding party
has objected. See FRCP 37(a}3)B}(iv) Peat, Marwick, Mitchell & Co. v. West, 748 F.2d

540, 541-42 {1HhCir.1984). Where the employerfcarier contends that no documents

19



exist which are responsive to the request for production, the Claimant must demonstrate
that the requested documents exist and are being withheld. Afexander v. FBf, 184 F R.D.
305, 311 (D.D.C. 2000); see Hubbard v. Polter, 247 F.R.D. 27, 29 (D.D.C. 2008) (if
requesting party contends that producing party is withholding additional production,
already produced discovery must suggest that there is additional discovery to produce or
that the discovery has been destroyed).
EVASIVE OR INCOMPLETE RESPONSES

If a party does not provide adeguate responses to discovery reguesis, the
requesting party may move for an order compelling adequate responses. See GMAC
Bank v. HTFC Corp., 248 F.R.D. 182, 183 (E.[. Pa. 2008). For purposes of a motion to
compel, an evasive or incomplete disclosure, answer, of response must be treated as a
failure to disclose, answer or respond. FRCP 37({a){4); see Beard v. Braunstein, 814 F.2d
434, 446 {3rd Cir. 1990) see Continental Ins.Co. v. MeGraw, 110 F.R.D. 678,881-82n2
(D.G. 1988) (improperly signed answers to intetrogatories were treated as failure to
answet, but sanctions were not appropriate without FRCP 37{a) motion to compel).

DISCOVERY OF A PARTY’'S STATEMENT

A party may discover any statement it has made about the lawsuit without having
to show substantial need or undue hardship. See FRCP 26(b}(3)C}. For the
disingenuous employer/carrier [attorney] a statement is:

1} a written statement that the person has signed or otherwise adopted or
approved; or

2} a contemporanecus recording of an oral statement that substantially verbatim,

FRCP 26 (h){(3)(C).
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FACT WITNESSES

A party may discover information about all fact withesses, See FRCP 28 (b)(1).
Fact witnesses include all persons with relevant information, whether or not their
testimony supports the position of the disclosing party. Scheetz v. Bridgestona/Firesfone,
inc., 152 F.R.D. 628, 631 n. 3 (D. Mont. 1993}).

While a withess's statement may be work product, a non-party may obtain a copy
of any statement it has made about the claim or its subject mattar by making a request
from the party who has the statement. See FRCP 2G{b){3)(C)

DISCOVERY OF FACT WITNESSES

{2} Potential Fact Withesses

A party must disclose the name and, if known, the address and telephone number
of each individual who might have discoverable information that the pariy may use in the
litigation process. FRCP 26 (a){(1){A)i);, Gluck v. Anselt Australia Ltd., 204 F R.D. 217,
221-22 (D.D.C. 2001},

(b)Y Other fact Withesses

A party may be able to discover the names, addresses, and telephone numbers of
potential fact witneszes other than those used to support a party's claim or defense. See
FRCP 258(b){1}; In re: Theragenics Gorp. Securities Litigation, 205 F R.D. 687

THE ALJ MUST EXPLAIN THE RATIONALE FOR HER ORDER ON A
MOTION TO COMPEL DISCOVERY/MOTION FOR PROTECTIVE GRDER

"The Administrative Law Judge's discovery determinations will be upheld unless
the challenging party establishes they are arbitrary, capricious, an abuse of discretion, or
not in accordance with law. Armani v. Globa! Linguist Sotutions, 2012 WL 6764253 (BREB)

Dec.18, 2012) (The ALJ erred in issuing a subpoena for Claimant's pre-referral deposition
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for alleged purposes of determining infermation conceming a potential War Hazards
Compensation Act claim).

In entering an order on a motion to compel discovery andfor motion for protective
order an ALJ is required to include in her decision on any motion a statement of findings
and conclusions, and thé reasons or basis therefore, on all the material issues of fact, law
or discretion presented..." 5 U.S.C. §557(c)(3}AL.

REQUEST FOR ADMISSIONS

29 C.F.R. §18.292 (a) provides:

“A party may serve upon any other party a written request for the

admission, for purposes of the pending action only, of the

genuinenass and authenticity of any relevant documeni described in

or attached to the request, or for the admission of the truth of any

specified relevant matter of fact.”

Generally, under §18.29(b) the failure to respond timely to a request for admissions
results in the fact as being admitted, and consequently, as conclusively established.
Fields v. Fluor Corp., 2012 WL 5267616, at *2 (BRB). However, the administrative law
judge may, in his discretion allow the withdrawal of admissions where the party has
neither alleged nor established that it was prejudiced. Fields, at *2.

Requests for admissions are particularly effective as it. boxes the employerfcarrier
inte admitting, denying, or providing a written statement setting forth in detail the reasons
why it can neither truthfully admit, nor deny or provide a written objection that some or all
of the matters involved are privileged or irrelevant, or that the request is aotherwise

improper in whole or in part. See §18.29(b}{1-3). The administrative law judge has the

authority to issue orders to compel discovery, which includes the production of docurnents
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and the answering of requests for admissions. Klein v. ABB SUSA, 2006 WL 5869886, at
*4 {(BRB).

If a party...fails fo comply with the subpoena or with an order, including, but not
limited to an order for...the production of documents,...or request for admissions, .. the
Administrative Law Judge, for the purpose of permitting resolution of the relevant issues
and disposition of the proceeding without unnecessary delay despite such faiture, may
take such action in regard thereto as is just, including bui not limited to the following.

I} Infer that the admission, testimony, documents or other evidence would

have been adverse to the non-compliant party;

iy Rule that for the purposes of the proceeding the matter or matters

concerning which the order or subpoena was issued be tfaken as
established adversely to the non-complying party. Id at "5

The Board has held that an Administrative Law Judge may draw an adverse
inference against the party when that party does not submit evidence within his control.
Hansen v. Offfield Safety, inc., 8 BRBS 835, aff'd on recon, 9 BRBS 490 (1978), aff'd sub
nom. Oitfield Safety and Machine Speciatiies, tnc. v. Harman Unlimited, inc., 625 F.2d
1248, 14 BRBS 356 (5% Cir.1980); see also Cioffi v. Bethlehem Steel Corp., 15 BRBS
201 (1982).

The prejudice necessary to be shown by a party who seeks to prevent the opposing
party from withdrawing a request for admission [that has been deemed admitied by the
passage of 30 days without a timely response] is to show prejudice which relates o the
difficulty a party may face in proving its case because of the sudden need to obtain

gvidence required to prove the matter that had been admitted. American Aufn Assoc. v.
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AAA Legal Clinic of Jefferson Crooke P.C., 930 F.2d 1117 (5" Cir.1991); zee afso U.5. v.
Kastboski, 834 F 2d 1345 (7 Cir.1987); Clark v. City of Munster, 115 F R.D. 609 (N D.
Ind.1987).
CONCLUSION

Assuming you have properly selected your case, an employed effective use
of all the discovery tools that are available to claimani's counsel you can ensure a
successful result, so long as the employer/carrier properly and fully responds to each
request. Otherwise, it is up to each of us to attempt to resolve discovery disputes first,
informally, without the aid and expenditure of the administrative law judge’s time and
limited resources. However, when the employer/carrier and its counsel refuse to play by

the rules, “hide the ball* and obfuscate discovery, then pin their ears back!
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THOMAS, QUINN & ERIEGER, L.L.F.
wichasl T, Quinn (Statc Bar No, 232604}
Lara D. Merrigan (State Bar No, 2309243
200 Sansame Street, Suite 450

San lrancisco, CA 54111

el {415 546-6100

lax; {415) 358-3868

Adtorneys for Respondents

DYNCORP INTURNATIONAL FREE-ZONE, LLC and CONTINENTAT, INSURANCE

COMPANY

WTIRD STATES DEPARTMENT O LABOR

OFFICE OF ADMINISTRATIVE LAW JUDGES

laimanl,

.

DYMNCORP INTERNATIONAL FREE-ZONE,
LLC,

Entplover,
CONTINENTAL [INSURANCE COMPANY,

Currier,

RESPONDING PARTY:

PROPOLUNDING PARTY,
SET N

OALT Caso Nuo:
OO Mo

INTERROHGATORY RESPONSES
SET ONE

RESPONDENTS DYNCORFP
INTERNATIONAL FREE ZONLE and
CONTINENTAL TNSURANCE
COMPANY

CLATMANT, MICHAEL F. HILL
ONE

TO CLAIMANT AND HIS ATTORMEYS (3 RECORD:

COMES NOW, DYMNCORP INTERNATIONAL FZA-L1LG snd CONTINENTAT.

INSUBANCLE COMPANY {hereinafter “Respondenty™), pursuant 1o 2% CTLR. Scetion 18,15,

submit their responses Lo Claimant’s Interrngatories, Set One.
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GENERAL STATEMENTS AND OBJECTIONS

1. Reaprmdents liave not yet completed theit investization of the [acts relating 1o
lhis case, have nol completed diseavery in this action and have not commpleted prepacation for
trial, The [ollowing tesponses ure based upon Information known at this tirne, and are given
withoul prejudice to Respondents’ right to produce subscquently diseovered cvidence and facts
and to amend these responses based upon such information.

2. (bjections are mude to each of the ntcrrogatories prapownded by the Claimant
t0 the extont that waid Interrogatories seele informalion that is protected by the attomey-client
privilege and/or the attomey work-product doclrine, and to th:e_;l extenl that said Interrogaloties
seck inlormation that is or may be confidential,

3. Inadvertent identificalion or production of privileged writings or information by
Respondents 13 nol & waiver of any applicable privilege, Production of wrilings or information
docs not waive aty objection to Lhe admission of sueh wiilings ar information into evidence.

4. T'he [ollowing responses ste made solely for the purpose of, and in relation to,
(b subject Hligation,

5. The twrm “Rospondents”, as used below, refers oply to DYNCORP
INTERNATIONAY, FZ-LLC und CONTINENTAL TNSURANCE COMPANY.

RESPONSES TO INTERROGATORERS

INTERROGATORY NO), !

Pewse state the Tull name snd address ol the individual answering these interrogatorics, and, if
applicable, [he person’s officinl positom or relationship with the parly o whom the

interropatorics are direcied.

RESPONSE 1O INTERROGATORY N, 1:

Ohjection that this is vague as to “the individual answering.” Wilhont waiving said ubjection,
fara Morrigan of Thomas, Quion & Krieger, LLF 500 Sansome Sireet, Suile 430, S
Francisce, CA 94111 is “the individual” physically answaring these interrogntaries as counset
for, gud in conjunection with, Respondents herein,
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INTERROGATORY NO. 3:

T,ist the names, fast lnown sddresscs, telephone mumber, and c-mail address all porsons who
are helieved or known by you, vow agenls or allorneys to have any knowledge conlceming any
of the issues in this clein amd speeify the subject muaticr abowt which the witness has
Tknowledge.

BESIONSE 10 INTERROGATORY NO, 2:

Respendents objeet to this mletrogalory in that it is overly-broad, vague as lo “issucs,” vage
ag ta Yany knowledge,” and not reasonably caleulated to fead do admissible evidence. Without
waiving said objoction, Respondents refer to Claintmi and lis family members, coonscl for
Claimamnt and eounsel for Respondents, any allorney who practices under the Tongshore Act
and is emiliar knowledge of legal issucs that avise in Longshore Act claims, vouvational expert
Beverly Branks, all depariment of labor employces whose names appear within the pleadings
documenls disclosed within the requests for producton, and all medical providers diseloved
throughoul the medical records in the requests for production.

INTERROGATORY NQ, 3:

Tave you ever heard or do you know about any statement or remark made by or on behalf of
(he Claimant, Michael F. Hill, or any other wilnass cancerning any lsste in this claim? 17 s0,
slatc the names, last known address, telephone munher, and email address of each peyson whe
made {he stalement o statements, the individual{y) name, employer, Tust konown address,
telephone wimber, und email address of cach person who head any statement, wnd the date,
time, place, and substance of each statement,

a.. State the name, address, telephone number and email address of the person(s) who

isfare in possession of any stalements klentified in Inlerrogatory 3.

RESPONSE TO INTERROGATORY NO. 3:

Objectivn that this i3 overly-broad and vsgue as o “statement,”  Without waiving said
objection, Respondents slate that Claimant provided a transeribed statement via deposilicn on
Ocrober 18, EUjTE, and Dr. Carolyn 3. Rasche provided a transeribed stateincnt via deposilion
on Navember 15, 2011, Their addvesses, attending counsel’s addrenmes, and lhe court
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reparters’ addresses are in the Lramseripts, which included In the Request for Production

TESpPONSES.

INTERROGATORY NO. 4:

For each expert witness you inlend 1o eall either by deposition or tial, identily cach experl
witness and provide their name, business address, telephone number, and email address.
4. The witnesses® cotaplete statemenl of all opinions hefshe will cxpress and Lhe basis and
repans for them;
b. The facts or datn considered hy the witness in forming the opinions;
¢ Any exhibits that will be used to summarize or support the epiniens;
d, The witnesses” qualifications, schooling, lraining, professional degrees, pertificalions,
including g lat ol all publications suthored in the previous 10 years;
e, A Hstof all other cases (o which during the provions 4 yesrs, the witness testified ag an
cxpert at trial or by deposition; and
f. A satement of the compensation & he paid for the work performed and-tesﬁmuny in
the case,

RESPONSE TO INTERROGATORY NO. 4

Respondents object (0 the form of this inlerrogatory in that il calls for information protected by
the attorncy work product doctiine and is overly broad and overly burdensome, Respondents
will produce their exhibits and disclose their witnesses and witness reporls ay dictated by
preirial order, Without waiving said objection, wnd rescrving the vight to disclose further
witnesses in accordance wilh the prehearing order, Respondents disclose expert wilness
Beverly Drooks along with her opinions and esperience as set forth in the Request for
Production discovery responses.

INTERROGATORY NO. 5:

Fur vach lay witness that you intend on testifying state whether it will be by deposition, or at
trial: the nume of the witness, the witness(es) employer, the wimesses’ last lonevavn address,
telephonc number and email address; and the snbject matter and sabstance of what (he witness

is expecied o 1estify o,
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BESFONSE 10 INTERROGATRY NO. 5:

Respondents object to the form of this interrogatory in that it calls for infermation protected by
the attorney work product doctrine.  Respondents will designale wilnesses and will produce
{heit exhibits as diclaled by pretrial order, Nutwithstaoding said objection, no non-experl
witness teslimony is anticipated ar this time.

INTEREROGATORY NQ. 6:

State in detail, the specific job, job duties and responsibilities that Claimant, Michzaet F. Hill,
wag 1o perform pursuant to the agreement enteved mto with DynCorp International, FZ, LLC;
a. What was the claimant’s date of hire?
h, Whal was the endipg datc of his contract?
RESPONSE TO INTERROGATORY NO, 6:

Respondenls objcet to this inlerropatory in that it s compound and the sub-parts do not
veasonably rolate to the main question, Notwillistanding said objection, and based o curent
information and belel, Respondents answer: |

a. Aogust 5, 2005, and

b, October 4, 2008,
[NITERROGATORY NO. T

Whal arc the physicul regnircments of employment for the Claimant’s pazition for which he
was employed by the Timployer hercin during the course of his employment for cach job held,

RESPONSE TO INTERROGATORY NO. 7.

Objection thal Claimant worked in several positions, and it is unclear which position this
gueslion is asking shoul,

INTERROGATORY NO, 8:

What does (e Lraployer/Curricr contend the Claimant’s avernge weelly wape was and
provige the method snd manner of the CmployerCarrier’s caleulation of the Claimant’s
average weekly wage and the resulting compensation rate?
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RESPONSE TO INTERROGATORY NO., 4

Respondents object thal “resulting compensation 1ale™ iz vague 2s it does not specify the
nafure of the compensetion rate (P11, FID, TP, I Discovery is ongoing and may alter
the averape woekly wape contontions,  In paying benefils on {his claim, Respondents have
calenlated and applied an average weekly wage of $2,688.35, The corresponding temporary
total compensation rate is $1,200.62. This is based upon current knowledge and beliel and
Respondents reserve Lhe vight to recaloulale 1hiy avernge weekly wape or disability rate,
including allering their legal theory or (aclial analysis underlying the coleubation,

INTERROGATORY NO, 9:

H vou contend that the Cluimant’s wctual earnings wilh DynCorp Internatiomal, ¥2, TLO are
not the basis [or the calculation of his average weekly wage, please provide the names,
addresses, elephone mmmbers and crmail addresses of three (30 similar cplovecs, amd state the
smount of wages paid to these similar employees for substanlially the whole of 532 weeks
preceding the Claimant’s injury, ineluding the inclusive dates of employment and e number
of days each similar employes worked during the 52 week peried mreceding the Claimant’s
date af injury,

RESPONSE TO INTERROGATORY NO. 9:

Rospondents object that this is not reasonably cateulated 1o lead to admissible evidence n tlus

[case that does not fall under 33 U.5,C, S10{c), that “similar emplayes® iz vague, that this is

overly-burdensome, and that it secks private cmployment and financial information of
emplovess not involved in thiz litigation, Without veniving said objection, Respondents ot this
ime make 1o conlention thal averape weekly wage 15 based on evidence olher thwn Claimanl’s
own earnings and personal jnh history,

INTERROGATORY N0, 1)

State what the Claimant’s normal wark days and hours were gach week and whether the
Claimand was “on-call” 24 houts per duy, 7 doys per week,

fid
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RESPONSE TQ INTERROGATORY NGO, 10:

Rospondents object 1o this interrogatory in that it is compound and in that Claimant wotleed in
several positions while working for DynCorp International Free-Zone, 1.1.C, and it is unclear
which position is veferenced in this question. [t is also unelear whether this refors only lo the
periods of deployment, Tlis vague a3 to “on-call.”

INTERROGATORY NO, 1£:

Statc all facts upon which the Employer/Cander telics wpon in denying medical care for the
Claiment’s:

a. Eumbat condition;

[, MWecl:

¢. Right shoulder;

d, Tinnitue;

&, Headaches,

f. Hypericnsion,

g, TUrolegical condition; and

h. Posttraumatic stress disvrder, anxtety, and depression,

RESPONSE TO INTERROGATORY NO, 11:

Respondents objeet to this interrogatary in thal il is vague as {o which specific medical care is
referenced, vague as Lo the time frame of the denied care, overbroad, overly hurdensome, i3
not reasontably calculated to lead to admissible evidence, and is compound.  lurther, it
incorreotly assumes that nedical carc has been deaied (or all conditions.  Requests for
tregtment ol Tost of these conditions have never cven heen received, and a claim has not even
heen Gled for alt of lese conditions,  Without waiving sald ohjeetions: Reasonable and
necessary medical treatment for the work-related psychologicat condition has hren eocepled,
and tessonable and neccssary medical rcatment for he right shoulder condition has been
aceepled,
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INTERROGATORY NO. L2:

State whether any job has been offered to the Claimant by the Empleyer, including rhe date the
job was olfered, the job tille, the job dutics, and the desaription of each of the joh's details,
including physical work yeguitcments,

RESPONSL 'TO INTERROGATORY N¢Y. 12:

Respondents object to this intereagatory in that it is vague as to time and 83 o “offered.”
Without waiving said objection, Respondents sssume herein thul the time frame retorenced
herein i3 only afler Claimant leit his employment with ynCorp Internattonal lree-Zone,
1.1.C, Based on omrent nowiedge snd belief, no subscaoent jobs were offered to Clalmant to
perrn to work wilh DynCorp Tnternational Free-Zone, I.ILC,

INTERROGATORY NO. L}

State if the Cluimant was requircd to pass a physical exumination prior lo being hired as an
employee of DynCorp Inlernational Free-Zone, TLC, 1L your answar is in the allirmative,
slale:
. The date of the exsmination, the loeation of lhe examination, the name, last known
address, teluphone number and email address of the exumiiner; and
h. The tosults of the examination and whether Claimani passed the physical examination.

RESPONSE TO INTERROGATORY NG, 13:

Respondents abject to the form of this interregatory in that it is compound, Notwithstanding
said ohjcotion, Respondents answer that medical clearance was required prior Lo deployment.
This is further detailed within the medical rocords among Claimant’s personnel documents in
the Tequest for production responses, which demunsixate o controlled substance 1ot of 115/05
condneted by CloicePoint Medical Review; a nmmps serccning on July 15, 2005, sonducted
by Quest Diagnostics; a CIRC along with an HIV fest, Rubella sercen, and husic metubolic
pagel conducled by Pledmont Medical Laboratory on huly 13, 2005; and an evalualion
conructed by Kenneth Robert Anderson of Centrullare in Kissimes, FL, on June 17, 2005,
Discovery is ongoing and Respondents veserve the right to supplement or amend tis response.
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INTERROGATORY NO, 14;

State whether any dovoments have been removed from the Clyimant's cmaployement file and as
to each document removyed, stale the following:

4, Uhe person who removed it

b, The date the docmments were removed,

e, 'The title and description of the document{s);

d. The reason why the document{s) were remowverd;

e, Whether the docurments have been retained in another location (e, netwurk server),

provided to other employess, ov Lhe cartier, or the attorneys for the carrier,

RESPONSE TO INTERROGATORY NGO, 14:

Respondents object to this miewwopntory In lhal it 13 vague as to “employment (ile” and
“removed.” .Ii also sceks information potentially protecled by the allorney work product
doclrineg and altorney client privilepe, Withowt weiving said objeciion, and based upon current
knowledge and helief, the employment file muaintained in repard to this Claimant and producsd
within the attached request for production responscs has not been knowingly or deliberately
redacted or reduced,

INTERROGATORY NO, I5:

State the name and address of any physician who has opined that the conditions or oblipations
of vmployment did not cause, coulribule lo or hasten in any fashion the Claimant’s righi
shoulderftolator cufl injury; depressionfanxiety; FTSD; beadaches; lell e learing loss;
tinnitus in both cars; low back pain with radialing lep paing neck pain with radiating pain inlo
loft arm, elbow, and 4™ und 5™ digits of his 1oft hand,

RESPONSE '1'0 INTERROQGATORY NO, [5:

Respondents object to the form of this inletrogatory in that it is compound, and it is nol

reasanably caloulated 1o lead 1o admissible Informatian ag it encompasses condilioes for whicly

¢laims have not been made, conditions thal are accepted, one condition fram which Claimeant
himself testified dwving his deposition (hat he docs pot suffer, and one candition that was the
sulbject nf a separate claim, ulrendy resolved via stipulation, Without waiving sald objcctions,
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all medical opinions and reports that Respondenls possess we included in the requests for

production respoises.

INTERROGATORY NOY. 1h:

What iz the fetual andfor medical basis the Dmployer/Carrier contends is the cause ol the
Claimant’s curront right shoulder/rotator cuff injury; depr‘essimﬂaﬁxieL}r; PTSL; headaches:
hearing less deft ear; tionitus in both esrs; low back pain with radiating leg pains; neck pain
with radisling pain mio lefl ann, slbow, and 4" gnd 5™ digils ol his lell hand. .

RESIONSE TO INMTRROGATORY NO, 16:

Respondents object to the form of this inlerrogatory in thal it is compound, and it is not
rensonably calewlated o lead 1o admissible information as it encompasses conditions for which
clains have not been mads, conditivns thad are accepled, ong condition from which Clainanl
himaalf testified during his deposition that he does not suffer, and one condition il was the
subjecl of' a separate claim, already resolved via stipulation. Wilhout waiving said objections,
Respondents referemce lhe modical reports and deposition transeripts included with these
tHscovery responscs,

INTERROGATORY NO. 1

[5 Lhere survedllanec ol ihe Claimant?
a. If so, state the dutes ol the surveillance and the howes each day the Claimanl was
surveiiled;
b, The address mnd telephane number of each individual who surveilled the Claimant;
¢. Identify the name, address and telephone number of the custodian of the original
surveiliance and any person who has sugtody of any copies of the surveillance; and
d. Indicete whether the Implover/Camier intends on introducing the sorveillance at trigl
ar during examinalion ol any witness.
HH
I
fH
Hif
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RESPONSE TO NN TERROGATORY NO. 17:

ol Cloimmuni.

A TEL: [ecember 24, 2013

Respondents objecd to the Farm of this Interrogatory in that it calls for information protected by
the attorney work product docltine, 18 vague as (o “surveillance,” and is compound.  Without

Fwaiving said objcction, and based upon current knowledge and bebief, there is no surveillance

Bespectfnlly subenitted,
THOMAS,

o
=

By:{u_. - 1 /’ i S
Michadl T, Quinn ./ ¥
Tarall, Mgﬂ'i gan

Attorneys for- Respofidents
DYNCORP INTEREMATIONAL FREE-ZOMNE,
I1.C  wnd CONTINENTAL INSUBANCE
CONIPANY

-11 -
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FROOF OF SERVICE

MICHAEL V. INLL Y, DYNCORF INTERNATIONAL FREE-ZONE, LIC AND
CONTIN TNTAL INbLRANCE ED“VIPAI\ Y

OWCE No:

OATLI N

T am a citizen of the United States, over 18 years of age and not a party to
the within-entitled action. 1 am employed at and my business addvess s
THOMAS, QUINN & KRITGER, LIP, 500 Sansome Streel, Suite 450, San
Francisco, CA 94111, On Tuesday, December 24, 2013, I served the following:

RESPONSES TO INTERRROGA TORIES
Set One

RESFONSES TO BERQUESTS FOR TRODUCTTON
Set One

d  BY EXPRESS COURIFER SERVICE: by placing the document(s) listed
above in & scated cuvelope with freight thereon Tully prepaid, in the Iederal lixpiess
deop-box or handing it to a Poderal Express ernployee at San Frumeiseo, California
addressed as set forth helow, [ am readily {anuliar with the regylsy practice of
eollection and processing of correspondence for cxpress mailing, Under that praclice
correspondence s dispatehed with Federal Express in the ardinary course of business,
and delivered within | business day thercaficr,

bt Howatd 8. Grosstnuan
Cirossman Faw Uirm

1098 ™AW, Booa Raton Bhd,
Baca Ralon, FIL 33432

T declare under penally of perjiny that the foregoing is true and cnncm;.\Exwutcd at

San Irancisco, Calitornia on Toceday, Doecember 24, d& < e
v | K j /‘
Tarall ﬁmh\ﬂu__ﬁl- W
\

-~
.
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2 ||Lara D. Merrigan (State Bar No. 250926 .
500 Sansome Strect, Suitc 450
3} San irancisca, CA 94111
Tel; (415} 546-G100
4 || Fax; (415) 358-5868
3 Atrorneys tor Respondenis
¢ ||PYNCORP INTERNATTIONAL FREE-ZONT, LLC and CONTININTAL INSURANCE
COMPANY
“
3 UMITED STATES DEPARTMENT OF LABOR
y ¢ CHITICTE O ADMINISTRATIVE LAW JUDGES
10
11 || MICHAEL I' HILL, OALT Cuse No: {gigstje
12 Clajmang, OO Moy pir- PR
" J_, e !
13 v. il
- 1DBLICKER A il
! : KERBOE A CHCKERS
14 | DYNCORP INTERNATIONAL FREE-ZONE, M NBBLECKER
LLC, ]
15 '
Iimplorver,
i6 ' REQUEST FOR PROBUCTION
CONTINENTAL INSUREANCE COMPANY, RESPMONESRES
17 SET ONE
Carrier,
18 .
19 P RESPONDING PARTY: RESPONDENTS 1YY NCOR P
INTERMNATIONAT, FRREE ZONE and
20 CONTIMENTAL INSURANCE
COMPANY
21
22 || PEOPOUNDING PARTY: CLAMMANT, MICHAEL ¥. HILL
23 || SHT Ny OINE
24 TO CLAIMANT AND HIS ATTORNEY S QF RECORD,
15 COMES NOW, IVYNCORP INTHRNATIONAL FA-LLC and CONTIMENTAL
26 |[TNSTILANCE COMPANY (hereinafler “Respordents™), pursuant to 29 C.FR, Section 18,19,
27 || submit their respanzes to Claimant’s Roquest for Production, Set One.

28

TEOMAS, QUINN & KRIMGHR, 1.IL.P,
Michael T, Cuinm (State Ber No. 232604)

I,|’J.|'
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GENERAL 8STATEMENTS AND OBJECTIONS

1. Respondents have not vot completed their investigation of the facts relaling to

 this cage, have not completed discovery in this action, and have not yot completed proparation

for trial. The following responses are based vpon infurmation known at this time, aud are
given without prejudice to Respondents’ right lo produce subsequently discovered evidepce
and facls and to amend these responses based on such infoumation.

A Objeclions are made to cach of the requests for moduction of docuieins
propounded by the claimenl to the extent lhat said requests for production of documents sewl
information that is protected by {he attorney-client privilege andfur the attarney work product
doctring, and to the extent that said veguests for production of doeuments seek inlocmation that
is or may be contidential.

3, Inadvertent identification or production of privileged writings or information by
Respondents is not n waiver of any applicable privilege. Production of wrilings or information
does nol walve any phjection (o the admission of such writings or inlormation inlo gvidenes,

4. The following responses sre made solely Tor he purposes of, und in relation to,
the subicot litigation,

RESPONSES TO REQUESTS FOR I'RODUCTION

REQUEST MOR PRODUCTION NGO, 1:

Copiss of uny and all reports of expert witnesscs the Bmplayer/Carricr lutends on relying upen
far use at trial, or by deposition,
a. A list ol all eascs in which during the previous four years, the expert has Lestified at
lrial or by deposiiion;
b, Any inveice, bill, fee schedule or statement veceived from lhe expert for services
rendered or (o be rendered.

RESPONSE TO REQUUST FOR PRODUCTION NO, 1;

Respondeats object on ihe basis that this seeks informution protected by alloracy work produst
doetring and requests information regarding expert witnesscs betore they iave been designated
{ar even possibly lncated). Without waiving sald objection, Respondents produce Ms, Beverly

7.
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Iroolc’s reports ineluded within Txhibit 1, | Hscovery is ongoing and Respondents reserve e
[ O %

vight 1o supplement the documents provided.

REQUEST FOR PRODUCTION NO. 2

The Curriculum Vitae of any expert wiliess the Employer/Carrler intends on prescating

testimany at deposition o lrial.

RESPONSE TO REQUEST FOR PRODUCTION N{), 2:

Respondents object on the basis that this seeks information protected by attorney worle product
goctrine and requests information regarding experl witncsses before they have been designated
(ot even possibly located). Without waiving said objeclion, Respondents diselose Ms, Brooks®
curticulum vitac within Ixhibit 1.

REQUEST FOR PRODUCTION N{, 3¢

All documents supplied fo any cxpert witness by the Employer/Curnicy, its agents or ullomeys
that identify faels or data and that the experl considered in forming the opinions to be
expressed, or identity assumptions thal e party’s attorney provided and the expert relied on
in forming the apimions 1o be cxpressed,

RUESPONSE TO REQUEST FOR PRODUCTION NO. 3:

Rospondents ohject on the basis that this seeks information proteeted by attormey wotk produet
docitine and requests information regarding cxpert witnesaes hefure they have been designated
(or even possibly located), Further it is an inuppropriate request for production as it sceks to
asle what such wn expert witness actutly relied upon in forming hiz or her opinions, Withoul
representing the cxtent to which any such document or fact lherein was relicd upom, o
reprosenting that s, Breole will be the only experl in Lhis matter, all documents sent lo Mas,
Brooks are included within those discloged al Cxhibin 1.

REOQUEST FOIR PRODUCTION VO, 4:

All doouments, pay stubs, payroll records, ledgers, reflecting all payments by (he Employer to
the Clairaant inclnding wages, per diem, reimbursements, monies ol any kind.

RESPONSE TO REQTEST FOR PRODUCTEHIN NO. 4:

Respondents ohject thal this is overly broad, compound, and not reasonably culculated 1o lead

-
-3 -
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to admizsible evidenve, Without waiving said objection, Respondents produce responsive

dotumerrs at Txhibit 2,

REQUEST FOR PRODUCTION MO, 5:

All documents selling Forth the job deseripiion, job duties, physical reguirements of each of
ihe Cluimant’s job with the Employer/Cazrier.

RESPONSE TO REQUEST FOR PROMNCTEON NO). 5

Respondents objcet that this iz compound and overly-broad, but withoul waiving said
objcetion, produce the documents at Exhibits 1 -3,

REQUUST FOR PRODUCTION NO. b;

Dacuments reflacting the caleulation of the Claimmt’s average wockly wape.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6:

Respondents object to the exient 1hat this calls far attomey wok yroduct doetrine or
documents prolected by the attorney-client privilege, and dat it is vague as to “the caleulalion
of.? Withoul waiving sald objection, lespondents produce the Longshore forms evidencing

caloulwtion meluded at zxhibit 4.

REOUEST MOR PRODUCTION My 7

IT e Employver/Carrier condends that the Claimant’s contract of hire or the actual carnings are
not the basis for Lhe calenlation of the average weekly wape, supoly the wage records of thice
(3) similar cnplovees who worked substantially the whole of 52 wecls preceding the
Claimant’s date of injury.

RESPONSE TO REQUEST FOR PRODUCTION NG, 7.

Respondenis objeet that this iy nol reasonably caleulated 1o lead to sdmissible evidenee in this
case that does mot fall under 33 U800, D10}, il “similar employee” is vague, thal this is
overly-burdensome, and that it sccks private employment wnd financial information ol
emplavees not involved in this litipation. Without walving said objection, Respondents al this
fime make no contention that avernge wockly wape is based an evidence other than Claimant’s
own earnings mnd job history,

i
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REQUEST K} PRODUCTION NUO. &

Any calendur, list, ledger, Jaily reports, daily log book, time cards, schedule or document
reflecling the days worked for ench week during the Claimant’s employment,

RESPONSE TO REQUEST FO PRODUCTION NG, 8:

Respondents abject that this is overly broud und overly-burdensome as weil as compeune, bt
without waiving said objeclion, produce responsive documents at Faxlaibit 2.,

REQUEST FOR PRODUCTION NO, 8

:A#Il'ﬂ'ih ,_-“Eaud Fﬁthﬁ"aﬁ#iﬂb
A copy of the Employes/Clalnoxmetui %‘Emram or agtecment for cipleymenl

RTH B AT A RE R
R LA g =R

with DynCorp International l'ree-Zone, LLC,

RESPONSIL 'TO REQUEST FOR PRODUCTION NO. 9:

Respondents produce responsive documents at Fachibit 2,

REQUEST ¥R PRODUCTION NO. 10:

The Dmployee/Claimant™s complete personne! fite including, bul not limited Lo, the pre-
emplovinent applicalion, comespondence, emails, anendance reeards, backpround check,
disciplinaey mallers, fettets of commendation, letters of reprimand, the entire file itom cover 1o

COVEL,

RESPONSE TO REQUEST FOR PRODIUCTION NG, L0:

Respandents produce responsive docimenls at Tixhibit 2,

REQUEST FOR PRODUCTION NO, 11;

All incident reposts completed by the Claimant, or DynCorp administrative stall iavolving the
Cluimant, known as Serious Incident Reports (“SMRs™) during the course of the Claimant’s

cmpkoyneTl.

RESPONSE 10 REQUEST FOR PRODUCTEON N(). 11:

Respondents abject thal Lig is overly-broad, ovetly-burdensoine, and includes documents
which Respondents are not entilled to disclase due o national scemrity soncerns. Additionalky,
Claimant testiticd during his deposilion that he is in possesston of all such documenls.
Willioul waiving suid objection, responsive documents are within Vixbibit 2, 3, and 3,

Hif
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REQUEST ¥OR PRODUCTION NO), 12;

All reporls of ineoming movtars, rockels, rockel propeiled grenudes, suicide bombers, THDs,
indirect fire and any other explosive device andfor mm five documented while the Clatniand
was employed st “FOB Danger,” COR Speicher, Tikrit, Baqubab and any other Forward
Operaling Base, Camp, COB, COP, or physical location of any kind in Irag whers the
Claimant performed work.

RESPONSE TO REQUEST FOR PRODUCTION NO, 12:

Objection that this is overly burdensome, overly-broad, and vagne as ta *reports,”  Without
aiving said objeetion, responsive doctnents are within Hxhibit 2, 3, and 5.

REQUEST FOR PRODUCTION NO, 13;

Aty applications  subiniited to the Division of Fedoral lmployees’ Compensation for

reimburscment under the War Hazard's Compensgtion Act,

RESPONSE TO REQUEST FOR TRODUCTION MO, 13:

Objeciion that this is overly broad and not reasonably calculaccd to lead to admissible
cvidence,  Withou! waiving said objection, no such applications have been submitted for
reimbirsencnt of pavment of he ubove-captioned elaims,

REQUEST FOR PRODUCTION NO, 14;

Al medical records of the lmployes/Claimant while employed by the Bmployer.

RESPONSE 1'0 REQUEST FOR PRODUCTION N0, £4:

Respondents produce responsive documents at Hxhibits 2 and 5.

REQUILST WOR PRODUCTION NO. 15

The Claimant™s pre-employment physical examination records and any pre-employment

questionnaire completed.

RESPONSE TO REQUEST FOR PRODUCTION NO, 15:

Respondents preduce responsive documents ol Exhibit 2,

i
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REQUEST FOR PRODBUCTTTON NO. 16:

All medical reeards received by the Employer/Cwrier [rom any of the Claimanl's healils care
providers boil pre-cmployment and posl incident whether through records custodian
subpoenas, medical guthorization forms, or any other source.

RESPONSE 'T'0 REQUEST FOR PRODGCTION NG, 16:

Respemdents produce responsive documents at Exhibit 1,2, 4, and 5,

REQUEST FOR PROTUCTION NO, 17:

Any correspondence belween the Fmployet/Carrder and the Claimant regardimg, the reporting
of the Claimant’s injuries, medical leave status, and henelils available under the Longshore

and [ Tarbor Worlcers’ Compengation Act us extended by the Defense Base Act,

| RESPONST, ‘T'() RIQUEST FOR PRODUCTION NO. 17:

Respondents produce responsive documents ol Exbibit 2, 4, and 6.

REQUEST FOR PROBUCTION NO), 18:

Any veports of vocational rehabilitulion counselors outlining employment opportumities sndfor
Lubor Markel Smrvey the Fmployer/Carsier conlends identifics employment Lhal the Claimant

is capalile of pertoiming.

RESPONASL TO REQUEST FOR 'RODUCTION NO. 18;

Respondents produce responsive documents at Lxbibit 1,

REQUEST FOR PRODUCTION NG, 19:

Aty cinployment records reccived by the Employer/Carrier/ its attorneys [rom employers priox
t the Claimant’s employment with DynCorp International, FZ, LLC,

RESTONSY, TO REQUEST FOR "RODUCTION NO, 19:

Respondents produce responsive docwncnts at Fxhibit 2 and 5,

REQUEST 0N PRODUCTION NO, 20:

All documents supporting the answer (0 ench inlerropatory answer,

RESPONSE TO REQUIST FOR PRODUCTION NO. 20:

Respondents object that this iy compound, smbiguous, and that no interropalorics request
identification of records. Without waiving said objection, all records reforenced therein ate

T -
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disclosed in the exhibis.

REQUEST FOR PRODUCTION NGO, 21:

; . . .
Any statement, whether written, recorded, or atherwise, taken of Claimant,

RESPONSE TO REQUEST FOR PRODUCTION NO. 21:

Respondents ohject to the term “statement” as ambigueus,  Without waiving sald objection,
Respondents produce responsive documents al Exhibit 3.

REQUEST MOR PRODUCTION N0, 22:

All statcments, whether written, recorded, or otherwise of any persons having knowledpge of
the Claiment's mjury andfor illness which i the subject of his olaim uagainst lhe
mployerCarior,

RESPONSE TO REQUEST FOR PIRODUCTEON N¢. 22:

Bespandents object to the torm “statement” as ambipuons,  Without waiving said objection,
Respondents produce responsive documents at Exhibit 3.

REQUEST FOR PRODUCTION NO, 23;

Any records recelved by the Employer/Carrler, ils allotneys or agenls pursdant 1o relcases or
authorizations sipned by the Claimant for military records, Medicare records, Social Security

Administralion, mempdoyment or sty other type of record,

(| BESPONSE TO REQUEST FOR PROJCTION NO). 23:

Respondents ohject ta this request in that it is compound and is overly broad snd vaguoe us Lo
“any othet type of record.” Without wuiving said objection, Respondents produoce responsive
documents at Exhibit 2,

REQUIEST FOR PRODUCTION NO, 24:

All duciments Aled with the United Stales Depariment of Labor, ineluding buol not limited o

I 1.5-201
ii. L5202
1ii. L3-206
v, [.5-207
V. L=3-208
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RESPONSE TO REQUES) 1'OR PRODUCTION NO, 34:

Objection that this is overbroad, cumpound, and vague as (o “fled,” Withoul waiving said

abjeetivn, Respondents produce all documents they have filed with the Department of Labor in

thiz matter at Exhibil 4.

REOUEST FOR PRODUCTION NO, 25:

A complete copy of any log noles or other writings [rom mny murse case manager who las

provided scrvices in the instant claim and anv corrcspondence hetweon the nurse case

manager, the adster and the attorney for the Bmplover/Carricr: any hills for serviecs

provided.

RESPONSE TO REQUEST FOR PRONDUCTION NO. 25;

Respondents ohject {o this tequest in that 1 is compound, overly-broad, und seeks documents

proteeted by the attorney work product doctrine,

DATED: Decomber 24, 201173

Respectfully subinilled,

f\-'{-'--

THOMAS, QUi AN {-;RH‘IEGEi{T\ﬁ{JL_>
__ - = '\
]
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Lara D. Merrigin— __

Attorneys for Respondents
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LS, DEPARTMENT OF LABOR
OFFICH OF ADMINISTRATIVE LAW JUDGES

IN THE MATTER OT

Claimant,

Vi,
DYNCORP INTERNATIONAL, INC,,
Emplover,

INSURANCE COMPANY OF THL STATE
OF FENNSYLVANIA,

Currier,

EMPLOYER’S RESPONSES TO CLATMANT'S INTIRROGATORIES
AND REQUEST FOR PRODUCTTON (W DOCUMIENTS

The Benployer o] Currier, Dyncorp Intornationsl, Ine. wnd Insurance Company of the
State ai’Pcmwylvam’Ia} by their counsel, vespeetfully submit the following responges to
Clyimant’s interrogatories and regquest for production of documents, Attached ave exhibits EX-1
through 1X-30 and the Claimant’s Bxhibite and Wilness List which are incorperated by
reference into thess anvwers and resnonscs,

INTERROGATORIES TO EMULOYER/CARRIER

Lrefindtions andd Instroetions

A, In angwering these [nterropatories, for the convendence of cotmsel and the Cat, please
set forth each interropatory immediately before your response thereto,

13, b answering these inferropatorics, you ave requesled (o lurmish all infaemation available
1o you, including inlormation in the possession of your attorneys, investigators,
employees, agents, reprosentatives, of any other porsen acting on your behalf, and not
marely such infermation as is known by vou or personal lenowledac,

C. It vou cannot answet any ol the following inlerrogatories in full ﬁﬁ%i‘-_,gﬁcéféis'in:ﬁ'"'dﬁf; R

diligence to sceure the information necessary to do so, please so sltﬂ{_éi-and answer to the
His, DRo 2 TR

Y
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cctent possihle, specilying your inubility lo answer the remainder and stuling whatever
inforination or lknowledie you have concerning the unanswered portions. I yow wssert
any objection or privilege in response to any inlerrogatary, of part thereof, you should
state the objection or privilepe with particulmity and, if ohjection is madc, or pivilege
clatmed, with reapect o sny docniment, that dosutnent should be identitied by dute,
ariginator, reeiplent and custadian, and substance.

1. Each roquest contained in the following inlertogatories to "identily cach person” shall
mean to provide the following informulion regarding each such person:

{a) When used wilh reference to a natural person, means to state in the answer in sach
instance {he Tull name, present or last known address, past and present positions if
an officer andfor employes of any of the partics o the aclion, and if not such an
officer and/or employee, the oeeupation or business and positien, if lnown, and
smployes of such person; and

(b) Wlien used with reference to a corporation, partnership, association, or any other
lind ot business ar lepal entity, means (o state in the answer in cach instance the
Full ngme and address and 4 brief deseription of the primary business in which
such enlity is engaged.

L1, Jiagh request contalned in the fotlowing interrogalories 1o "dentify any document” or
"identify sy writing" shafl meun Lo provide the following inlormation regarding vach
sach document or writing! : '

{1} Diale and title:

(2)  Tdentity of the mdividval who prepared the document or wrillent communication;
(3} Tdenlily of the individual fo whotn the dociment or writing was addressed,

{43 Nature ancl eantents of the document or wriling,

{5y Locations of the originat and all copies of the document or writing, togethet wilh
{he name of the custodian thereof,

‘T'he tevin M docwment(s?” has e same meaning herein as in Rule 34(x) Fed, R. Civ, P,
and includes, without limitation, wherher or not in your immediate pousession or conrel,
letters, fneg, lelexes, tolegrams, c-mails, memorands, reports, studies, culendar and diary
entries, drawities, praphs, charts (including navigational charts), cards, tabulations,
analyses, statistical or informational aceumulations, sudils and assoeiated work paper,.
[ilm, mictofilm, microliche, magnetic lipe, meclianical reproductions (such s, but
wilhpul litdtation, the conlent of computer memory o informulion storage facilities, and
competer programs, and any insleoctions or interprative materials assaciated with them),
and copies of documents which are not identical duplicales of the ariginal ducument
{¢.g., because handwritten or hand notes appear thergon or ate attached thereto), whether
av ot the orbginuls wee in your possession, custody or conlrol, maps, records, logs,
pholographs, books ef account, baoks of record, bookkeeping records, [edgers,

=

2
§5CT9 ] 35w L




I

i,

stenopraphic ok stenotyped nates, atid any other datu compilations from which
mformation can be obtaited snd, il necessary, translalad intn readable fhem,

The term "writing” inelndes, without limitation, «ll documenls contaiming wiilings in any
languape or by any means, including summaries ot records of telephone convetsalions or
porsonal conversations, records of inlorviews, memoranda, reparts ineluding reports
and/or summaries of inveetigations and surveys, conlracts, deafts, dintics, log books,
standing oners, night ordets, instructions redueed to wriling, minutes ol mectings, netes,
studies, surveys, chemical or metatlurgicut analysis, and marginal comments appearing
an any docnments, For purposes of this request, a capy of o document of wriling s itself
g "document” of "writing,"

The termn "eommuniciion” includes any form of communication, orsl or written,
meluding lettors, e-mails, memorenda, pictures, telexes, leleprams, notes, toports,
Tucsimilos, and any confirmation or memarandum of an oval conversation.

The toeims "Employer” means Claimant’s emplover wl the e of hig infury,
DYNCORP INTERNATIONAL, INC., and any employee, apent or aiforney for
Emplover, and any other person acting for or on behalt ol Enployer.

The term “yon't relers to DYNCORP INTERNATIONAL, INC., as well as its officers,
Gircotors, employees, apents, representatives, insurers, amd anyone acting al ¥s request of
on its hehal f wilh respeet to malters raised in the within setion.

The term “Cirrier” means INSURANCE COMPANY OF '§11E STATE OV
PENNSYLVANIA, and any employee, agent or allomey for the catier.

The terin ACimants means the Employee/Claimant, ERNESTINA BRUCE.

The applicable time period shall he from 2/2/204 | to the present, unless otherwise stated;

(IENERAL OBIECTIONS AND QRJIECTIONS TO INSTRUCTIONS AND DEFINITIONS

The limployer objects to the inslructions definitions (o the extent they go beyond the

toquircments of the 1ules, The Lmpleyer objections to the detinitions (o the cxtent the detail

requested is burdensome or invades the privacy of witnesses, The Employet objeets ta the

discovery reguosts (o the extent they request allorney client privileped information and privileged

ultorney work product, which would include pommimications between Employer's cousnsel and

the Employce, Insurer and cxpert witnesscs, c.g. all medicel providers in the case, I'he

Employer objecis o instenction/delinitions C, D, E ag unduby burdensome, and overbraad. The

15039155y,




Rmptoyer objects o instenctions T and J, because the lmployer and Insurer can gnly answer for
themsslves. The Fmployer reserves tlie right Lo supplement ilhicse answers as its discovery
cantinucs. ‘The limployer incorporates by reference into ity answers EX-1 through EX-30, and

the altached Fachibit and Witness List,

i
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[INTERROGATORILES

1, Siate the name, address wnd title of the person(a) angwering these interrogulorics-on
bolal f of the employer, carrier, or servicing agent, and how long each person has worked
Tor the employer, caries, ov servicing agent. '

ANSWIR: Adam Howsard of Chartis, assisted by connsel,

2, List every non-expert witness who will or may (estily at the formal hearing in this mater,
and give the nume, address, telephone mumber and crail of the witness, along wilh »
Getailed deseriplion of the expected testimony ol sach such witness.

ANSWYER; Supervisor Terrance Pranklin

k3 Siate the name, address, telephone number of esch expert witness you intend on eulling at
the Forimal Hearing in fhis case, and whether such fealimony will be by depasition or live,
as well as the following nformation:

i. A complete staloment of all opinions the wilness will express and the basis and
reasons for thym,

ANSWER: v, Vork, Dr. liranke and vocational expert Partia E. Smith,  Their
achiresses and plione numbers are on their reports and curriculum vitae, The Employer his nol
decided which wilnegsos to call by deposition and which will testify at the hearing,

ii. "The fiels or data considered by the wilness in forming them,
ANSWER: See their reporls which gre marked as Fxhilits,
i3, Any exhibils that will be used o summerize or support them,
ANSWIER; See their reports which are marked as Ixhibits,

iv. T'he wilnosses® qualifications, including a list of alf publications offered in the
previous len years,

ANSWIR:  See Exhibits which include corrieulunt vitae

¥ A lisi of alt other cases in which, duxing the previous [our years, the witness
teslificd ag an experl in frial or by deposttion,

ANSWER: The Hmployer objects to this request as overly broad and nduly
burdensome, and s not being relevaut to the issues in the case,

i, A statement ol the compensalion (o be paid for e study and lestimony in the
CASC,

ANSWER: Whatever they bill,
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vil,  'The petcentage of income that the witaess derives frow acting us an expert
witness.

ANSWER: The Emplover obhjcets to this requost ag overly troad and unduly
burdensame, and as not heing relevant Lo Lhe issues in the case.

iil,  The perceniage of time that the wilness devotes Lo expert witmess work and
Inis/hor overal! (me expended in matters other than as an expert withess,

ANSWIER: The Emplover objects to lhis request as averly broad snd anduly
burdensome, and as not being relevant to the issucs in the case,

1%, The pereentage of cases in which the experf has testificd on behalf of the
erployezfemrier, defendant, of insance company veTsus o behalf ol a ctaimani
o a laintiff,

ANSWER: The Hmployer objects 1o this request as averly broad and arduly
hurdensome, and ag nok being relevant to the issues in the case,

4, State the dates of cployment for the Claimant, Krestina Bruce, including in delal her-
job title, job duties, and jobh description,

ANSWER: Sec cxbibit EX-30. The Tnsuror has inquirud ot the Brplover to see il there
iz ndditional infarmation.

5, Wlhat |8 the name, address, telephone number, and emeil address of the individual witl
the most knowiedse coneerning the clabmant’s job duties mnd daily work activities?

ANSWER: The Tngurer has inguired of the Tmployer Lo scc if there is additional
information. : :

&, What arc the physical requirenicnts of emplayinent for the Claimant’s position for the
Employer hersin,

ANSWER: The Tnsuzer has inguired of the Employer ta see [ there is sdditional
infornation,

7. State what the Fmployer/Carrier contends to be the Claimant’s Average Weekly Wage
and exylain, In detail the basis for the caleululion.

ANSWER: §1,196.43. See AWW documncentation EX-30. The Insuzcr has inquited of
the Hmployer o see if there is additional information,

8. State the name, title, employer, physical address, email address and telephane nutiber af
cach person who the Employe/Carrier relies upon for detiying indemnity and medical
henefits as claimed n the L8203 and L8-18, and for each person, state the facts they
have knowledyre ol
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ANSWER:  Sco all persons idenliGed on Exhibils EX-1 through EX-30. Dr, Fruncke
and D, York both opined (he Clamant can wark, Also, her activities show she can work,

a. i State whether the Emplover/Carrier contends the Claimant wag not disahled after
Febryavy 2, 2011 from performing her job for DynCorp Intermational, Tne,

ANSWER: Yuu,

b} Slate the name, address, telephons 111!1ﬁb¢1', amail address of the individual(z) and
their job title, who has knowledge of the basis Tor lhe answer 1o the above
¢uestion.

ANSWER: See all persons identilied on Exhibils EX-1 {hrough EX-30.

&) State with specifieily the fets you contend support the Employer/Cartier®s
response to Ha),

ANSWELR: Dr, Francke md D, Yealt hoih opined the Claimant can work. Her setbvities
dememsiraled she can worl,

i, Do you contend thal the Claimant is able to currently retuen fo work and if so what wapes
do you contend the Clalmant is capable of carning?

A Identify by cmplover name, address, fob titte and jab deacription each job and the
tlate you contond the claimant was advised of by the Emplover/Carrier that such
Job was availabic, withie Claimant’s physical limitationg and transforrable job
skails,

ANSWER: Yes, and same ag hor pre-injury wages., She could roturn 1o her repular job,
as well as the jobs in EX-21 (wough EX-23.

B. State the method vou contend the Bmployes/Carrier adviscd the Claimant of the
jobs identified in Intezropatory 110A)L

ANSWER: The Bmplover sent Claimant’s counsel T3C-21 through X223,

LI, State what accommodations were made by the Employer so as to enable the Claimunt (o
Pe able to contimue her employment with the employer alter hor injury.

ANSWYER: Claimant need none, bul per (he ADA, aceommodations would heve been
made iT required,

12, Slale the name, address and telephane number of any medicat provider that has placed
the Claimant at Maxinmam Medical Impravemeant (“MMIP) tor each injury the Claimant
susliined gy g resull of the ineident.

ANSWIER: Dir. Francle and Dr. Yorls,
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L3,

15.

1,

Al IT youu contend that the claimant has been placed at MMJ, state the date of MMI
and the fmpuairment/disability raling and restvictions assipned by the niedical
provicler(s) For cach injury for witel the Claimant has been autharized Lo be
trcated.

ANSWER; See EX-12 through EX-17,

1. Whether the medieal provides hes authored any correspondence ot docnment
confirming fhe intormalion cotiained in 12(A}, and if so, the date ol any such
document,

ANSWER: See EX-12 throngh HX-17,

C. State the nume and address ol any person or entily that has received documents
responsive to 120A-B),

ANSWILTR: Claimant’s counsel and OWCP,

Ytple e names, hisiness addresses and employer of any and all persons involved in [he
anthorizalion or denial/suspension of any benclits to, or for, the clumant during the
pendency of this elaim. Also, identify any documents or other evidence supporting the
denialfsuspension of said benelits ineluding, but not imited ta any [lings with the
Digpartment of Labor sneh as an Ls-207.

ANSWER: Adam Howard ind Lawrence Postol. See Fxdibits BX-1 tbrough 1X-38,

For cach persen or enlity hired, retained or otherwise employed by the employer, cartier,
ut servicing agent lo assist in the modical claims handling ar to speak with the claimant’s
medical providers, lisl the following: namc, address, daule retatned for nurse case
mavagement/medical claims handling, (e person that reluined them, the billing and
payment agrecment with the employer, satricy, or servicing agent and the total amonnt
paid to dule in this case.

ANSWIR; The Emploves objects to this request s covering protecled wotk produet.

For each person or endity hired, retained or otherwise cmiployed by the coployer, carrier,
ar servicing agent fo advise of the job apporivmitics available to the claimant, please lisl
the person(s) nume, address, and date retained for this particular cuse, the person or enlily
{hat retained them, the billing und payment agreement with the employer, carrier, or
servicing agent and the total smount paid to date in Lhis case.

ANSWITR; The Employes objeets to this requiest as covering proteeicd work produs,
Without waiving (his abjeetion, see EX-21 through EX-26

List the dates wd times for eack conference dr comnnication thal an emplovee, agent,
wilotney or ather representative of the employer, cartice, or servicing agent has bad with
any of the Claimant’s physicisn{s), thorapist or other medical providers; the name of the
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health care provider any such commumication was had with, and {he amount the provider
was paid for {hoe conference or camniunication, i my.

ANSWER: The limployce ohjects to this request as covering protected worle product.

|7, State il the Claiment was required to imderpo a pre-employrent physical examination a3
an emploves af 1ynCerp International, nc, If your answoer 1 inthe alftirmative, please
state)

A) The date, the name, last known address, lelephone number and eyl ackdress of -
the facilily and exmnining doclot.

ANSWILR: The Ingurer has inquited of the Fmployor to see if there s additional
infarnyiion.

18, State the name, address and telephone number of any person(s) who hag condueted
sarveillance ol the Claimant.

ANSWER: The Smployer ohjecls fo this request as covering priviteged work produet.

A, For cach such porson, slate the date{s) and total wnonnt of hours of surveillanes
ner day of ull surveillance conducted.

ANSWER: ‘I'he Employer abjcets to this interrogalory as requesting attorney-clicnt and
-atlorney wark produet priviieped information, The Empleyer wilt sicvertheless produce copies
ul any surveillanec films it is going to offer at trial altcr the Claimant iz deposed.

53 The total number of hotirs the claimant waz surveilled,

ANSWER: The Employer objcets to this interrogatory as requesting artarney-client and
witorney worlk product privileged infurmation, The Eeployer will nevertheless produce copies
ol wiry surveillunce 1ilms it is going to offer at triai aller the Claimant is deposed.

O, The total minutes/hours that videotave surveillance was capiured;
ANSWER: The Tmplaver objeets to this interrogatory as requesting attorney-clicnt and
attorney work product privileged information. The Frpluyer will nevertheless produce capies

of any sueveillance films if I3 goitg to offer al irtal after the Claimant is deposed,

I The total minwos/onrs ol videotape surveillanee that is anticipated to be
reproduced;

ANSWER: The BEmployer objecls ta this intereopgatory as tequesting allorney-client and
ultorney work product privileged fnformation. The Emptoyer will neverthelesy produce capics
of any snrveillance films it is going to offer at trial sfier the Claimant is deposed,

IS Whether the entire surveillanes has been preserved, and i nod, wly not;
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ANSWER: The limployer abjeets fo this interrogatary as requesting attorney-client and
attorney work product privileged information, The Employer will neveithelsss produce copies
of any surveillance fflms it is going to offer af trial alter the Claimant is deposed.

F, The name, addtess, amal! address and phane numbet and title of the person whose
deeision it was Lo edif the surveillance film;

ANSWER: "I'he Emplover objecls (o this interrogatory as tequesting wlforney-ckient and
atforney worl product privileged information, The Empleyer will novertheiess produce copies
of any surveillance films it is going to offer ot itial after the Claimanl is deposed.

a. What the surveillance putports to show ihe claimant performing;

ANSWENR; The Empleyer ohjects to this interrogatory as requesling attorney-client and
attorney work product privileged information. The Fmployer will pevertheless produce capies
of any surveillanee films it is poing to offer at trial after the Claimat is deposcd.

H. 'I'he nutne, address md telephone number ot the custodim of any such
sorveillunes: and

ANSWIR: The Bmployer objeets to this inferropatory as requesting attormey-client and
allovney worl product privileped information. The Employer will neverfheless produce eopics
of any surveillance films il iz going to offer at érial after the Claimant is deposed.

L Whether the eployer/earricr intends o inlroducing the swrveillance as evidence
in this case. '

ANSWER: The limployer abjects to this intcerogaiory us rcquestiag ajlorney-¢lient and
sttarney work product privileged information, The Rimployer will nevertheless produce copies
of any surveillunce filing it is going to offer at trial atter the Claimiant is depased.

Lo
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Signatare of Allant

STATE OF )
} S8
COUNFY OF )

BEFORE ME, on this day, an officer duly suthorized in the State and Counly nloressid to
take acknowledgments, personally appeared Adam Howard to me known to be the person
deseribed in and who exceuted the loregoing instrument (answers to interrogatorics) and s/he
ackiowledged (0 and before me thut s/he executed same,

SWORN AND SURSCRIBED bafore me this day af Jattl

MNotary Public:

— e e e

sigmalure

My Comtnission cxpires:
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REQUESTS ¥YOR MROBUCTION OF DOCTUMENTS

1. DECINITTONS

“Document” means any docutent i_11 SOUL 6 you attorieys’ custody, possession ot
comlral, ingluding, bul net Hmiled Lo, any printed, writien, recorded, teped, elecironie,
araphic, or ather tangible malter from whatever spures, hivwever produced or reproduced,
whether in draft or otherwise, whether sent or received, including the original, ali
amendments and sddenda and any non-identical copy (whether dilferent fom the oripinal
hecause of nates made on or allached 1o such copy or olhervise) ol mmy and wll writings,
correapnndence, leters, talegrﬂmsl, lelex communications, cables, notes, u_'lntuﬁtmﬂ}
panrety, newslellers, memorainda, nter-ollice cotnmunications, c-muils, feleases,
agl‘cmlw;ms, soniracty, books, pamphlels, studics, minules of mestings, recordings or
ather memortais of any {ype of personal or (elephone conversnlions, meetings or
comferences (including, bul nel linnted (o, lelephons bills snd long dislanes clurge slips),
wepurls annlyses, evaluulions, eslimites, projeciions, loreensts, reveipls, staloments,
aeconmitg, hools of aecount, digries, calendarvs, deslk pads, appointment books,
stenographer's notcbooks, transeripts, ledgers, registers, worksheets, journals, stalisticnl
recotds, cost slcels, susmmarices, lists, tabokations, dipests, cangefled ar nncancelled
cheels or drails, vouchers, chavge slips, invoices, purchase orders, accountant's reports,
financial statements, newspapers, periodical or mapazine malcrists, and any material
undetlying, supporling or used in the preparation of any docoments,

“Clatmant” or “Impleyee/Claimant” means ERNESTINA BRUCE.

“Friployer” mcans Claimant’s cmployer, DYNCORP INTERNATIONAL, INC,, and
any emplayee, agent ar attorney for Hnployer, and any ather persan acting for or on

hehall of the Brinployer,
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13,

“Insurer” means INSURANCE COMPANY OF THE STA'YYL OF PENNSYLVANIA
and any cruployee, apent ot attorney Lor Insurer andd Eﬂ;'l}" ohher peraon acting for, or on
behalf of Insuree, or under Insneer’s authority or conral,

Toeident” o “Oeenrrencs” meatts the aceident that oceutred while Cluimant,
ERNESTINA BRUCE, was eraployed with DYNCORP INTERNATTONAL, INC,

H, INSTRUCTIONS

Any document as to which a elaim of privilege is or will be asserted should be identificd
by author, and recigdent, description (e ., letter, imemaorandunl, telex, recording, o),
title (if any)y, date, addressess {if any), genceal subject matter, present depository and
presenl custodian and & comiplete staiement of the ground for the elaim of privilege
should be set forth,

If'it iz maintained that any document which is requested has been degtroyed, set farth the
contents af the {IQGumént_. the date of such destruction and the name of the person who
autharized or directed such destruction and that person’s emplover.

[f any of the decuments cannot he produced in full, produce to the extent passible,
soecifying the reasons for the inability to produce the remaindsr,

This reeuest 1 a contimnng one, 1t after producing documents, you become aware of any

lurther documenls responsive Lo s reguesl, you are reguired to produce sich ndditional

" documents,

OBIECTIONS

The Dmployer objects to the instruetions definitions tn the extent they po beyond the

requirainents of the Bules. The Umployer objections to the definitions to the extent the detail

veguuested is hurdensome or invades the privacy of witnesses, The Employee alyjects to the

discovery requests to the cxlenl they request aliorney clienl privileged idormstion snd privileged
atiorney work product, which would inelude communications with the Employer, Tnsurer and
expert witnesses., The Hmplover objects to instructinn/detinitions €, 1, H az anduly
burdensome, and overbroad. The mployver ohjects to instructions I and J, because the Fmptover

13
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and Insures can only angwer for themschves, The Employer reserves the right to supplement
these answers ag ils discovery continues, The Employer incorporates by reference into its
answera BX-1 thraugh HX-30, und the attached Tixhibit and Witness List.
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ITEMS TO BE PRODUCETD

All payroll records, paysinhs, wage veports, documents of any kind reflecting earnings for
the fifty-two {52} week period preceding the Claimant’s date of accident used by the
lmployer/Carrier/Careler/Servicing Apent in caloulating the Claimant’s averaps weekly wapge.

RESPONSE: Sce Exhibit EX-30. The Insurct has inquired of the Employer 1o see 1
there I3 additional information.

1. Any work papers, documents, records reflecting calculation of the Claimant’s averape
weekly wage.

RESPONSE: See Exhibit EX-30, The Insurer has inquired of the Hmployer to see if
there 1s additional informution..

2. Wage recards of any similar conployees for the 52 week period preceding tic Claimant’s
date of acerdent,

RESPONSE: The Employer objects to this request on relevancy grounds, hecause
“simibar’ 1= not delined, and ws overly burdensome,

KX ‘The Claimait’s enlive personvel {ile including, but not limited (o) enplovment
application, croployment agreement, warnings of job related conditions; pre-employment
health questionnaire and pre-cnployiment plyysiesl examination records, job description
aiel dulies;, medical records of reaimenl incurred while in the Fmployer’s employment
including medics, Combal Army Suppott hospitals, or other medical facilities; reports of
injury; notices of diseiplinary action, or commendations, enirespondence, e-mails to and
Troin the Claimant and his cmployer.

RESPONSE: The Emplogyer objeets 1o this request oa relovancy prounds and as being
unduly burdensome,

1. Al documents filed by the limployer/Catricr wilh the Unfled States Department of
Labor, Otfice of Werlcers” Compenzation Propratus,

RESPONSE: The Employer objects o this requast on relevancy grounds and ug being
unduby burdensome. Also, all these decurnents are equally availahle to the Claimant at onee.

3 The 1.5-202 “Fmalover’s IMirst Report of Infury or Ocoupational Ilaess™ comploted by
the Eopleyer for the instant aceident(s).

RESPONSE: See 11X-2.
6. Any Notive of Injuty {orm filed by the Employee pursnant to 330.8.C, § 12,

RESIPONSLE; See EX-3 and EX-4,
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Any .8-1 “Request for Exumination wnd/or Treelment™ completed by the Clajmant
and/ar the Employer/Carrier/Servicing Agent [ur the instant claim. :

RESPONSE: MNonc.

r

Any 1,8-206 “Payment of Compensation Withoui Award” fovm completed by the
limployer/Carrier/Servicing Agent for the maslant clahn,

RESPONSE; See EX-27 and EX-2H,

Any L8207 “Notice of Controversion of Right to Compensation” form corpleted by the
Employer/Caurrier/Servicing Agent for the instant elajo.

RESPONSE: Scc EX-0, IiX-7 and 17X-%,

Any 1,5-208 “Notice of Final Payment of Suspension of Compensalion Payment” form
ecumpleted by the limplover/Carrier/Servicing Agent for the instant claim.

RESIMONSL: See EX-1L

Any stalements, recorded, written, o i any other fashion memgrialized, of the Claimant
taken by the Employee/Carrier/Servicing Agent, its attorngys, nvestigators, adjusters, or
agents.

RESPONSE: See EX-3 and EX-4,

Any documents completed by the Imployer concerning any accident involving the
Claimani, - '

RESPONSE: The limplayer ohjects to this request on relevancy grounds and as being

unduly bardensome,

13,

L4,

Any docament, medical record, or nole that you conlend shows that the claimant was not
entitled after fune 3, 2012 fo the payment of compensalion benelils o medical treatment
for the tnparies she sustained on February 2, 2011

RESPONSE: See EX-| tlwough EX-30,

All medical records and bills received by the Limployer/Carrer/Servicing Agent
concerning medical treatment/evaluations rendersd to the Claimant Iy any kealthenre
provider including, bt sot limited to any of the following: emergency medical
tcchniciang, paramedics, ambulance transport company, cmergency medical services,
hozpilals, scrgcney roorm physicians, consulting hospital physicians, radinlngists,
radiviogy eilitivs, MRT scan conters, patholagists, staff physicians, paychologists,
medical doctors, oslcopathic plysicians, chiropractors, physical therapiats, pharmacy,
independent modical craminet, and any other member or facility of the healing arts,
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RESPONSIE; The Hmployer abjecls 1o this requesl on relevaney prounds and as heing
unduly hurdensome,

13, All contespondence, cmails, lellers, facsimiles, correspondenee, domiments, records,
reporls, and photographs seot by the Dmployer/Carrler, Ba attormeys ar agents to any
healtheare provider.

RESPONSH: I'he limplayer phjeets to this request on relevancy grounds and as being
uichuly burdensome. This requast also covers privileged work produet,

I, All payout logs, records or documenls of suy kind, reflecling payment of indemnity
benefits made by the Employer/Curtier/Servicing Apent 1o the Claimant.

RESPONSE: The Employer objects to this request on relevancy grounds and as heing
vaduly burdensome. Without waiving this request, see HX-1.

17. Al payout logs, records or documents of any kind reflecting medicsl expenses puid lor
any madical carc/evaluation rendered to the Claimant,

RESPONSE: The Hmployer alfacls to this request on relevaney grounds wned ag heing
unduly burdensame,

18, Any documend that the Employer/Carticr/Servicing Agent inlends un lnreducing as
cvidence in lhe hearing ai his caunse belore the Administrative Law Judpe.

RESPONSE: Sco TX-1 through 15X-3H,
19, Any document that shows thatl e claimanl is capable of caraing,
RESPONSE: Sce EX-1 theougl HX-30.

20, Coples of any and all Laber Market Swrvey(s) performed by any vocational expert (hat
siiows that the claimant is capable of earning wages,

RESPONSE; HX-21 (hrough EX-23

21, Any vaediled surveillance photographs, fims, depictions of any kind of the Claimant
tuken by the Employer/Curier/Scrvicing Agent, its agaents or investigators, together with
any [og notes, reports, bills fur services rendered for any snel activity,

RESPONSE: The Criployer objects to this interrogatory as requesting attcimey-chent
and ullotney work product privifeged infonination. The Employer will nevertheless produce
copies of any surveillanee [lme it is going to offer al trial alter the Claimant is deposed.

22, A copy of the entire claims file, including adjuster notes, excluding atlomeyfclient or
work preduct privileped infarmation,

RESPONSE: The 'mployer nhjects to this request as covering mivileged work product,
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23, Any documenls reflecting cammunication with any of t5e claimant’s physicians ar
mertzbars of the hegling arts, including, bul nol limited to:

i, Pequest for medical reconds, roports, work restvictions, date of maximum medical
imprivement, and impairment rating,

i, Authoriralion or leeatment/or limitation an the scope of ttealmeni 1o be
authorized,

iil. 'ayments inade to any of the claiinant’s health care providers for recerd review,
repmts, conderence fics, inpairment ralings/maximum medical inyprovement
Teprts,

iv. Bills, slalements, invoices recelved from any of the cluimant’s treating health care

providers for conferences, record review, reports or for any independent medical
examiner, second medical opinion relained by the employer/carrier, s apents or
allorneys; any docuiments pravided to and/or received by the employer?
carrier/sorvicing agent, its employees, apents or altemeys fom any “independent
medical examiner,” second medical opinion, or non-lealing physician,
paychologist or member of the healing arts who was retained to examine the

. clabmant,

RESPONSE: The Emplover objects lo this requast on relevaney grounds snd as being
unduly burdensome. Also, the sequest encompassed piivileged work produet,

24, {1} Any documents, coails, log notes sent by the nurse case rmanager(s) o the carrier,
its agents or atlorneys,

(ii} Any documents from the emnployer/earier, its agents or 2ttorneys to the nurse
CilSE INHNAESr,

(i) Ay balls, stalemens, invoices submitted by any nurse case manager/entity
providing medical case munagement services.

RESPONSE; I'he reguest encompassed privileged work product.,
25, Any writien pralocel noles or divectives between the Insurance Company of the State of
Pennsylvania and Pinngcle Gvthopedic & Sports Medicine Specialists, Peachtree

Orthopedic Clinie reparding defense medical examingtions,

RESPONSE: The request eneompassed privileped work product,
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SEYFARTH Stiaw LLP
8973 F Sircer, v, W,
Washingion, 7300 20004-1454
{202) B23-5385

Dated: Decernber 19, 2012
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Respectiully submilted,

Y NCORP INTERNATIONAL, INC.
and INSTURANCE COMPANY OF THE STATE
OF PENNSYT.YANIA/CIHARTIS

By__ ﬁﬁm\‘m FD\\}@%

Luwrence P, Postol
Their Attnragy
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CERTIFICATE OF SEIRVICL

1 hereby certily thal a copy of the foregoing HMPLOYIR'S RESPONSIES TO
CLAIMANT'S INTEREOGATORIES AND REQUES T FOR PRODUCTTION Q[
DUCUMHI\'TS was served, via Mutl, postape prepaid, this 1%h day of Decamber, 2012, npon:

Howard Grossman, Esquire

1098 WW Boea aton Hivd,
Boou Raton, I, 33432

Towe ) o

Lawrence P2, 1*nstal
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Lawrenee Postol, Esquoire
Seyfarth Shaw, LL.I,

975 F, Street, NJW,
Washington, DC 2(][]134-14"?4

Clatment

{OWEP Number ! ERUEAN Vo
Trate of Aceident ! ? .',r“ Egﬂﬁg‘&g?ﬁfﬁkﬂm :
{Omar Hile Mumber ! W%RL%&#mm SAFILED

Desr Mr, Postol

I received your responses to my February 26, 2013 leller regarding the mployer/Currier’s
dizscovery responses dated December 19, 2012, While you claim that T “waited over 2 months to
witte me, and then demand a response to your 5 page letlor In twe days,” the real facts mre quile
s {he cotilrary.

Shorlly after the beginning of the yeur, afier having reccived your Answers o Infertogatorics (on
Dueotber 19, 2012) that you prepared pursuant to information provided to you by Adam
Howsard of Chartis, 1 attempted lo diseuss the regponses with you and how woefully inadequate
the tesponses and objections wete. You thought that the objections were appropriate, and that
the responses were complete, At thal Hme, [ had mentionsd to you that you seemed 1o be {aking
a posilion, in particular, with respect fo Rule 26, which is not supported by the Rule, nor the oase

law.

1ripr 1o allending AR s deposition, L allempted to work out with you by telephene, again,
the issues regarding the inferrogatories, Grumled, you and [ did not have much time the day
before leaving 1o go 1o Aflanta, and 1 again did address thom with vou, albeit, briofly on the day
af Ms. Bruce's depusition. :

On Fobruary 28, 2013, I again spake with you regarding not only the outstanding diseovery and
tho objections/lack of responses, but also settlement matters which T will discuss later in another
letter,

Wherever You Meed Us To Be,

’

TOHLE FREE BOC,940,2042 gros-:mdhattur'm}'s G — - - e e

HEARQUARTFRS 1098 NW Beesa Balon Glvd,, Bach Raton, FL 32432 T 567,368 H 048 [ 961,307, 115!.!
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Joterrogalory Number 2: You belivve, that notwithstanding a request far the name, addrcas,
telephane number and cmail of every non-cgpert witness who you infend on having testily al the
Forma! Hearing in this matter, that » response of merel v “Supervisor Terace Franklin” is
sufficient. Your position is that since he is management (a supcrvisor) we canuot contact him.
Your pesponse, however, leads one 1o believe that you have not been able to contact him. Either,
he is cumently an omployee, or he is not. If he is not u current employee, then “the clear
congensys iy that former managers and other former employers ars not within the seope of the
rule sgainst ex-parte contacls,” Sce Wright w Group Health Hospital, 103 Wash 2d.192,
601P.2d. 564 (Wash, 1984), M sddition, the American Bar Association Commiltee on Ethics
angd Professional Responsibility has also cited Wright for the sume proposition in concluding that
noither the text nor the comment to Model Rule 4.2 provides a basis for extending [the
prohibition on contacting current employees] its coverage to former cmployees, ARA Comni. on
Ethics and Professional Responsibility Formal Op @1-350 (1997),

Thus, the ABA’s opinton, as well s that of the Supreme Courl of Washington, and the Florida
Supreme Court of Florida, [ 8.4, Monagemens, Ine. v, state of Moe Schwartz, deceased by and
through the pevsondl reprecentative, Alex Schwartz, 693 S0.2d 541 (Fla. 1997} reprosent the
majority view thal contact with former managers is not prohibiled by any ethics rules sinec they
can longer hind the corporation, or speak on its behalf. Please verity immediately whether Mr.
Franklin is & current, or former manager, I be iz not & corrent manager, please be surg to
provide me his lust known address, telephone number and emuil address.

Willt respect to interrogatory rumbet 3, the Judge, contrary to what you have stated in your lstter
did not indieate that alt of the disclosure requirements of Rule 26 did not apply. In fucl, on page
1 oo Reference to Rule 26, Federal Rules of Uivil Provgdure. “Reference may be made fo
Fud R.Civ.P, 26, whore apphicable, (o address issues not specifically covered by Lhis Pre-hearing
Order.”

Rule 26 (a){2)XR) provides in subparls (i-vi) that a velained cxport (and a delense medical
examiticr 13 not exernpl [rom complying with Rale 26 disclosurcs} must provide in histher report
(among other matters) the information listed in Rule 26(a)(2)(B)(v} “a list of all other cases in
whiely, during the previous 4 years, the witnoss testified us an cxpert at trial or by doposition,”
and subpast (vi) “a sfalement of the conpensation to be paid for the study and lestimony in the
ense.”  Irecspeetive of whether you have sent an email to me regarding the bill paid to the
defense medical 'examiners, the Claiment is ontitled to have the regponse in a sworn answet {0
interrogalory.

Additionally, the Cluimant is enttled to lnow what physician’s charges to date, besides the
defense modical exmnination, have been, lor example, conferences with you, or any of the
amploycricarrier’s agents, fees for responding to lellors, requests for additional records reviews,
ete, [ am not required to depose your defense wilnesses to find out the information-this is what
experl interrogatovies are for, That is also the whole putposs of Rule 26. The Ploinlill is
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allowed (o sland on the responres and opininns set forth within the expert’s report, knowing full
well fhal the defense expert cannnt “stay™ from the opinions expressed therein, lesi the
Administrative Law Judge strike any opinion testimony bevond the report.  Further, the
Employcr/Carzier has a duty to supplement the digefosure of ils own experls under Rule 26(e).
The perventuge of income or time that an expert witress devotes to expert wilness work, as
opposed o noalitigation matters, Is relevant and discoverable. 1t gnes to the wifness’s bias or
mrejudice. In parlicular, if the witness has testified on behalf of the Limployet/Carier, defendant,
or insutance company regolarly, then this is clearly discoverable and the very essence of
impeachment evidence. Please provide to mo within the next 3 days (now that yeu have had
months to de go) full and complete responses fo interropatory number 3, inchading subparts {v-
1},

Your client’s response lo Interrogatory nomber 4 merely cites see “/ixhibit 30, Tt then goes on
to state “the insurer has inquired of the employer fo sce if there b5 additional information” To
date, nearly 3 months have gone by, and no further response has been fortheoming,  Your
response on February 28, 2013, that “T believe Mr, Terranee ranldin will be the most knowledge
[sic] peraom mnd 1 have made inguiries 1o irack him down. as well as Ms, Bruce persommel file,”
does not suffice, We wre enlitled 1o know the Claimant’s exact job duties, and nof to huve you
then efaim that you will “arpuc the water hucket for mopping could be on wheels and [led[sic]
and ewpty in steps or with a hoss, so that na lifting over 10 pounds would be required.” Pleasc
provide o complete descrlption of the Claimant’s jab duties, or we will seek w Molion in Limine
to present the Employer/Carrier from contesting Ms. Bruce's description ol her joby dutics.

With respect W interrogatory mumber 7, you did not ask her what her opliils were. You knew
what they were, tund [or you to claim that your client’s calenlation of the Clafmanl’s average
weekly wage is hased on her deposition testimony iz disingenuous, We had slready indicated
claewhere the Claimant’s average weekly wage wage. You can argue all you want thal it was the
Claimant's ex-hushand’s wavailability to continue care for their daughler, however, (hat docs
not change the calewlstion of the average weelly wage,

Interogatory munbet 8 was insufficiently answered - telling me o look at Rule 33{d) when you
have listed 30 exhibits. It assumes that we will somehow [erretl out from the dozens of persons
listed in those exhibily the individuals with knowledge, If the witncsses are solely the Claimant,
the defense medicsl cxauminer’s Pr. Franke, Dr. York, the voecational rehabilitation counselor,
Ms Smith {and & new vocational expert-who we will be moving to strike) and supervisor
Terrance Franklin, we would be satisfied with thul response. llowever, then adding in your
February 28, 2013 leiler “some of her former employers and medical providers may be called as
witncsses, once | get their records,” 1s insulficient. Please supplement your answors required
undar Rule 26(g) with the names of any former cmployers and medical providers you intend on
culling as witnesses. Otherwise, should you altempt te use other undisclosed witncss(es)
leslimony without having given us updated Angwers to Interrogatories we will move fo sitike the
leslimony due to unfalr prejudiee and siprise.
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We strongly disamres thal you have any right lo lulk to treating physicians, and conduct ex-parte
conferences, They are nol your retained experls. The portion of the advisory comments to the
1970 amendments to Rule 26(b34) applies 1o discovary from an experd retained by that party.
You have not retained my chont’s treating experts. If you have, please so advise immediately.
We would contsnd that you have violated vur client’s privacy rights, and outside the comtext of a
7(d)(4) DML or a We¥(i} IME, that the HIPAA regulation specific 1o worlwer’s comnpensalion
45CFRE164.512(1) peovides that only the allending physician’s fivst report under 2(d)(Z){L.5-1a)
and such “periodic repotts us to the medienf cute bedng rendered” as the Digtrict Director “muy
require” under 7¢a) are obluinable by the Employer/Carricr. Nothing else. The carrier has the
right to formal discovery in adminishative proceedings in which disclosure is controlled by
45C PR §164.512(e) and the “core elemonts” “required statemcnts” proseribed by
§164.508(c)(1)-(2) for disclosure under a Qualified Protective Order, The scope of the
informglion to be disclosed under a Qualified Protective Order musat be deseribed in the Order
with pﬂrliuulaﬂ'ﬂyl.

Since you have never filed an appropriate request [or a disclosure under a Qualilicd Proteclive
Order, comnuniéations with the Claimant’s treating physicians is an ex-patle communicatiol,
and it is our position that it viclutes HIPAA, 42 TU.8.C. §1320(d), et. seq. (HIPAA) “Courts have
jnterpreted HIPAA as prohibiling ex-parte imterviews of a Plaintiffs wrealing physician in the
ahsence of stricl compliance with HIPAA, fn Re: Floxy 230 V.,.0. 474, 472 {Fd. La. 2003)
(ciling Lt v. Zuckerman, 307 F.Supp.2d. 705, 707 (D.Md, 2004). The Order that you atlached
is ubvionsly-HIPA A, Huving ex-parte conlact with the Claimani’s physician is also a vielation
of the patlent’s physician-patient privilege and may also subject you to being « witness in this
LR,

Trealing physiclans who testily in a deposition vnder the experl witness evidence rule as to their
diagnosis, treatment and prognoses are “experts” within the meaning of the discovery rulc and
are enfifled 0 a reasonable fee, rather {han statutory witness [oes payable to frel wilncsses.
Federal Rules Evid. Rule 702 Ted R.Civ.P, Rule 26{0)(4)C), Grant v. (fis Elevator Ce., 199
F.R.02, 673 (MN.D: Olila, 20073,

The citation of anthority that you attached io your February 28, 2013 letter, relies upon Marine
Petroleum Co. v, Champlin Petrolewm Co., 641 F2d 19841992 (D.C. Cir, 1980} where the
Circuit Court wag dealing with an cxpert in Federal Tnergy Administration Regulalory matters.
1t was not a physician, F waz slso a decade before HIPAA was even dreamt about,

If you will nol respond 1o interrogatory number 14 an the basis that not only do you claim to
have a right {o {alk with the Claimant’s treating physicians, but that such information guited
{responses to coxtespondence) 18 protecied work produst, T will call it up for hearing, and move
for sanctions. Tt is irreconcilable to cluim on the one hund that your cotrespondence lo your
dofense medical cxaminer is discoverable, but that the infurmation submitted to the lreating
physicians is nol: You elaim that the waiver did not ocewr, however, you did not list auy




Leiter to Lerwrence Nostol, Esgufre
Muarch 12, 20103
Pgg five

information that describe]x] the nature of the documenls, communications, ov tangible things not
producad or disclosed — and do so in & marmer thal without revealing information itself
priviteged or protected, will enable other parties to assess the claim. See [LR.CP. 20{B) 5 AN -
i}, Thus, vou hiave walved any claimed privilege.

‘lhe titne has long since sailed for your clicnt to be able to produce a copy of my client’s pre-
employment physical cxamination (if one was conducted). Please provide the information

requested in 17, wnd 17(a).

Interrogatory mumber 18: you indicated buclk o February 28, 2013, that you would provide a CI)
dise of the surveillunce Iilm. That has not happened. You have already deposed the Claimant
and shown her two photographs, and attached them to the deposition. Thercfore, there hay beent
a waiver of any supposed privilege regarding the surveillance, Furlhermore, the amployericarrier
must produce fur Claimant’s inspection not only those portions of [l or tape which it intends to
tntroduce at trial, bul all films or tapes of the Claimant in its possession. Sce Delaveaus v. Ford
Motor €20, 318 F.8upp.1249,1252 (E.D. Wis. 1981) see also Damiels v. National £ K. Pussenger
Corporation, H1OF.RD. 160{5.D.N. Y. 1986).

RESPONSES TO REQUEST FOR PRODUCTION

Request number 8: songht a copy of the Claimant’s personnel file. Please advise immedialely as
to the statusg of whether such documents exist or do not. Also advisc as to the other “Onsite
Medical Clinde™ records,

Request number 12: provide to me olher accident recotds, il there are any.

Roquest number 13: provide a tesponse attaching to the request for production &ll payments
made to the defense medical examiners, A payout log will not suffice, as it will contain maty
other entries, unless you redact the other enfries so that we would know which dates and which

cnirics total up to which amount.

Request number 14: secks not merely a prinfout of the records recetved, bul all medics! records
and  bills received by the Employer/Carrier/Servicing Agent concerning  medical
treatmenticvaluations rendered to the Claimant by any healthcars provider. Any reports of
recurds recelved from any facilities are roquested, as well as any medical records, supplemental
yeportsircaponses and bills received from the defense independert medical craminers, H.ILC.F.
26(b)(4)(c} does not exempt from production the medical records and bills of a defense medical

EXACT.

Request nmumber:15: at the thne of your objeclions served on Decomber 19, 202, no speeific
nhiection other than “work produel” was made, Thus, undar Rule 26(b35)(ANI-i) you did nod
properly describé (he nature of the documents, communieations or fanpible things nod produced
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ar djsclosed-and do so in a mammer that, without revealing the information flself privileged or
protected, will enable other parties to assess the claim. Obviousky, we are not secking your
opinion work-product privileged material; such us mental impressions, opinions, and legul
thcories. “Uhus, your citation to F.R.C.P. 26(b)3) trinl preparation™ js inapplicable, "The work-
product privilege generally protects “the mental processes ol the aftorney, providing a privileged
area within which he can analyze and prcparc his clienl’s case, United Stafes v Nobles, 422 11.5.
295, 238 (1975); see also Caroling Power & Light Co, v. 3M Co., 278 FRD. 156 (LDN.C.
2011}, Also, it is not & prerequisite Lo dscovery of an expurl’s opinien fo depose the witness.
‘['hus, any claim of prolection from disclosure under 26(k)(4) is also unavailing. If photographs,
correspondence (of any king) or for thal matter any documents responsive to request to produee
mumbet 15 were sent by you to any physician (cxchusive of work product opiniun matorial) then
we are entitled to receive copics of it

Request number 16: you indieated thal you would provide it, but ! have not received &
compensaiion payout log yel.

Requst number 21 sou case citations to interragataty mumtber 18's objection.

Roequest pumber 23{1)-(iii}; seeks commumicadons with any of ihe claimant™s treating
plhvsicians, These sre materials thal request information such as medical rocords, reports, work
teslrictions, date of maximum medical improvement, impairment rating, authorization for
trealment/for limitation on the scope of treatment o bu authorized; snd payments made (o any of
the Claimant’s healthcarc providets for record revicw, reports, conlerence fees, fmpairment
ratinge/maximum medical improvement reports,  These are not your wotk-product protected
opinions, Rather, these are comnmunications requesting Grom my clisnt’s treating physician the
informelion as requested in 23(i-ii)).

Request number 23(iv) seeks statemnents, invoices received [fom any of {he Claimant’s trealing
healtheare providers, as well as defense medical examiners or ascond madical epinion providers,
along wilh any documents provided to those physiclans and/or rcceived by the
cnployerfearrierfservicing agent, its employees, agents or attorneys, This is exactly the type of
material thal youf are ohligated to produce so that this is not a game of blind-man’s blull, Yout
communicabions “with the lLoaltheare providers, so long as they do not disclose your menial
impressions arc not privileged. The insurer’s routine cotrespondence i3 refevunl, since it may
contatn payment information, requests that the doctor “hurry things up™ and/or veqoest for dales
of maximumn medical improvement, impairment ratings, and such other information that is
relevant.

By the way, your citation to Judge Etchingham’s Order Granting the Employer’s foint Motion
for Clarification of the July 10, 2008 Order is nol supporttive of your objectiong, There, you as
connsel for Ceres, soughl 1o retroaciively allow you to contact the Claimant’s treating physician
beoause apparenily, you claimed to have boen unaware of any vrder specifically prohibiling you

-E'
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fromt conlucling D, Jameson, Apparently, this s 4 standard tactic by which you have taken in
seversl olher cases. You wifl not be allowed to do 0 hoere, nor are you to speale with any of the
(laimant’s trenting physicians, as those physiclans ate experts for whieh the Claimant will be
seeking to ihivoduce thelr expert opinions, [urthernume, no contact is to be made with any of the
{laimant’s prior {pre-aecident) physicians under any circumstances, other than by requesting
their records via subposna and upon prior natice of the request for ssuance of the subpoens. See
I.R.C.P, Rule 45,

[f we canpot wotls these issucs ont within the next 3 days, I will submit to the judge my initial

Jetter to you, your tesponsc, this response, md o request that the mdge rute o the maticrs
comtained within the letters as if they were formal pleadings. ‘This has taken way too long to
rosolve, and it ae?ms that you have ne desivs to do so.

Sincercly,

// -

Howard 8. Grossman
howard@g rossmanattomeys.com
HSGish
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DBy Certilied Mail

Howard 5. Grosstaan, Esquire
LOGE MW Boon fatom Blvd,
Bocu Ralon, FL 33432

g orp Int®! and AL

[daar M Grossman

[am responding to your Mareh 12 letter concerning my discovery responses,  Dwould
mitially nate that [ will notl respond to pownls T heve slready responded to in my previowsly letters and
e-mails. There 18 got poinl polnp back and lorward where T say | am vight and you merely repeat
your claim that I e wrong,.

1 would note that I have alecady produced the employer's personmel files foriRiibee the
medical Hle they bad Lor her, prinlouls of all compensation payments ind medical payiments,
ineluding paymenis to experl witnesses.  The surveillance filin bag been ordered. YWhile 1 helieve
vou are only cnlilled o see what Twill offer ol irial, | will review the film, and 1 lilely will just give if
all [0 yau,

A for reating physicians, the Advisory Connmities note eoutd not be clearer: “It should e
noled that the subdivision [Rale 26{b){(4)] doss nat address iteslf 1o the expert whass information way
nel acquired in preparalion for trial but rather because he was an actar or viewer with respect to
lransuctions or vceprrences that are part ot the subject matter of the lawsuit. Such an expert should
he treated as an ardinary witness.” Clearly this covers the freatment by treatling phystoians, they arc
ardinary witnesses as far as their freatment, and can be quueelioned ghoul i, just like any witness can
b communicated with, OFf course, by brinping hor claim, WiSHEEERe wiived the plysiclan-patient
privilege, Now if you retain a treating doctor as an expert wilhess, then I cannot lalk o them aboai
their discussions with yau and what worl taey have dotie for you, bul anything belore they wore
retained is stitl in the open, and thos T can tallk to them about that - their treatment and questions
resgied fo ther, Please immediately sond mc copios of your retainer apreoment with whoever yon
have retainer as an expart witness, 1T 1 do pot receive them by Macch 20, T will assutme the treating
physicians have not been retained by you.
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As for HIPAA, T direet your aitention o 45 C.F R, §164. 512(b)(v)( 1Y), which allows
Jisclosures where @ The protected bealth information that is disclosed consist of Andings concesning
s worlerelaled llness or injury or & worlkplace -related medical surveillance,™ Maoregver, tn virlually
all cases, [ already Tiave all the paticnt/elaimant’s medieal records and thns their medical information,
go [ e 1ot wsking Tor additivnal patient medical information, but rather | am asking ahout the
information T alkeady have.

You asked about the subpaeny (o 8Mt, Wood. He responded he has na records since his
company is T & J Transportetion Services, Whil coiEEMes 111 her interragutory snewors stated that
is Lhe compuny she worked for, el wag not true. Tn fact, she worked Tor INJ Transportation
Services, and we have located themn and seal them a subpoena,

As-for Mr. Franklin, as you noted, thers is o split in authority as 1o whether an adversmy can
bl Loy ant encammnuger, We will side with the cases which say you cannot, Moreover, it turms oul Lhe
Employer has no recard for & Tervace Franklin, apparently aneiher ingesurate statement by your
client. 1 am attempting to track down who was in fact her supervisor,

e -

Yo contend Lhal because (he Judec said in his pretrial ovder “Relurence may be made to”
FRCP 26, he adopted evervthing in (hat vule, With all due respect, that makes no sense, and is
obvicusly wrong, 1f that were the cuse, we would have had to have a discovery plan and a discovery
order, afler s meet sud conder, and that did not happen, Moveover, you claim to have relvined sl the
eating doetors as retained experts. [fthat is the case, and your urgument was carrect, you would
have o produce all the information FRCP 26 (a)(2)(1%) requires, and you have not even attempted to
provide any ol ik,

T am still searching for & job description, and in any case, I would certainty agies if evidence
of job duties are not produced in discovery, I cannot have someone [rom the cmployer testify ahout
them, or produce a jah deseription at (tal that was not produced in discovery,  However, as nated
above, T am stil trying to track down SRR s supcrvisor, since the nume she gave us was wrong,

Finaily, [ would note [ have already given you sll iny exnibits 1 have se far, {cansay
currendly my only wilnessesare the adinisdions by the Claimani, Pr, Tranke, . Dy, Yorl, Ms. Smith,
yvocational expert Sandy Handy who is follaw-up on Ms. Smith's report, and TESSNEGRE: supcrvisor
wha I hope o locate, However, my recent subpuoenas based on intormation VREbeee wongly
wilhbiedd, sill lilely reveal other witnesses.

Sincorely,

SEYD‘AR'J'M:AW LET

Lawrence P, Pastol :;:'_-
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